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October 2009
LETTER FROM THE EDITOR

Dear Readers,

Welcome to the October issue of IJCSL. It is our pleasure to feature two articles and two notes in this
issue, which we hope will be informative for all our readers. The first of the articles, which is re-
published with the kind permission of the Catholic University of America Law Review is by Danshera
Cords, a Professor at Capital University School of Law in Columbus, Ohio. Entitled Charitable
Contributions forDisaster Relief: Rationalizing Tax Consequences and Victim Berfifatfs, Cords
develops a thesis based on U.S. law but which is equally applicable to other countries. As Prof. Cords
says in her introduction: “During 2005, natural disasters affected over 161 million people worldwide,
killing almost 89,000 people. Almost every day disasters kill or leave homeless a significant number of
people.” (footnotes omitted). This point is brought home as this letter is being written — with a tsunami in
the Pacific having affected people in many Pacific Islands, devastating typhoons in the Philippines, and a
major earthquake in Indonesia, we who work in the not-for-profit sector are constantly confronted with
massive tragedies that inspire charitable giving.

One of the important issues that Prof. Cords raises concerns the “water’s edge” limitations on
charitable contribution deductibility. While the U.S. Internal Revenue Service has provided ways for
individuals to get around such restrictions, they exist in many countries and the issues are not well-
resolved. Although cross-border giving has been made much easier in Europe as a result of a decision of
the European Court of Justice, ICCSL research reveals that even in countries that are joined through, for
example, the East African Union, cross-border donations are not deductible. In these times of global
mobility of capital and global concerns of the plight of disaster victims around the world, attention should
be given to eliminating burdens on cross-border giving for disaster relief.

Our second article is reprinted from Forum 18 News Service, one of ICCSL’s global partners. Forum
18 reports specifically on religious freedom issues, in particular in Europe and Central Asia. This article,
which we are grateful for their permission to republish, concerns religious freedom in Kazakhstan.
Written by Mushfig Bayram and John Kinahan, “[The] survey analysis of freedom of religion or belief in
Kazakhstan...finds continuing violations of human rights commitments. The country will be 2010
Chairperson-in-Office of the OSCE, and faces the UN Universal Periodic Review process in February
2010. Serious violations Forum 18 has documented include: attacks on religious freedom by officials
ranging from President Nursultan Nazarbaev down to local officials; literature censorship; state-
sponsored encouragement of religious intolerance; legal restrictions on freedom of religion or belief;
raids, interrogations, threats and fines affecting both registered and unregistered religious communities
and individuals; unfair trials; the jailing of a few particularly disfavoured religious believers; restrictions
on the social and charitable work of religious communities; close police and KNB secret police
surveillance of religious communities; and attempts to deprive religious communities of their property.
These violations interlock with violations of other fundamental human rights, such as freedom of
expression and of association.”

The two notes describe recent developments in India and China. Noshir Dadrawala, one of our
contributing editors, has written a note to describe “Di f f i cul t Ti mes Ahedd
Dadrawala’s description looks at recent changes to the Direct Taxes Code, which will affect (and to some
extent adversely) charities in India. One thing that the new Code will do is replace the term charitable
activities with “permitted welfare activities.” Another change will also recast the powers of the Central

or



Board of Direct Taxes, induce more transparency in decision-making and tune it to tax boards of
countries like the USA, Canada and Britain.

In my own piece, on China, | document recent developments in China in the legal framework for civil
society organizations. The paper, “Two Steps Forward and One Step BaclDevelopments in the
Regul ation of Civil S ovali be delyere®at @naeating ofahe Intermateonali N Chi r
Law Section of the American Bar Association later in October. It is part of my ongoing research for a
book on civil society in China.

As you know from our latest issue, Cadence Moore has become the Managing Editor of the Journal
and should be contacted with any questions (cadence.moore@gmail.com). We also welcome Jason
Stiener as a new Associate Editor for the 2009-2010 academic year.

Happy reading!

Karla W. Simon
Editor-in-Chief

Professor of Law

Catholic University of America


mailto:cadenece.moore@gmail.com
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IJCSL EDITORIAL PoLICY
October 2009
Dear Reader,

CONTENT i The 1JCSL publishes articles on a variety of topics, seeking to provide a venue for an
international readership to learn about and express opinions on developments in law affecting civil
society. These topics and the array of opinions on them are complex and sometimes controversial. The
opinions expressed herein do not necessarily reflect the views of the 1IJCSL or its editorial staff.

STYLE T The IJCSL publishes articles by contributors from around the world. Therefore, the IJCSL
uses a flexible editorial policy regarding questions of style. Articles submitted by persons for whom the
English language is native are edited based on the author’s original syntax and spelling. Articles
submitted by persons for whom the English language is not native are edited according to American
English style.

Occasionally, the IJCSL publishes articles in languages other than English. In those instances, articles are
published as submitted and the 1JCSL provides and English-language summary.

QUESTIONS & COMMENTS T The | JCSL wel comes readerosiemsqtuest i or
publishes. If you have a question or comment, please contact:

Karla W. Simon, Editor-in-Chief simon@cua.edu
Cadence Moore, Managing Editor Cadence.Moore@gmail.com

THE IJCSL RETAINS FINAL EDITORIAL CONTROL of all aspects of publication and will share copyright
with the authors of the works published.

We look forward to hearing from you, and thank you for your interest in the IJCSL.
Sincerely,

The 1JCSL Editorial Staff and Editorial Board

PLEASE CITE AS

7 INT’LJ. CIv. Soc. L. 4 at http://www.iccsl.org/pubs/09-07 1JCSL.pdf

vii
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CHARITABLE CONTRIBUTIONS FOR DISASTER RELIEF:

RATIONALIZING TAX CONSEQUENCES AND VICTIM BENEFITST

By DANSHERA CORDS*
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. INTRODUCTION

During 2005, natural disasters affected over 161 million people worldwide, killing almost 89,000 people.
Almost every day disasters kill or leave homeless a significant number of people.> The annual property

+ This article was originally published in the CATHOLIC UNIVERSITY LAW REVIEW in 2008. Danshera Cords,
Charitable Contributions for Disaster Relief: Rationalizing Tax Consequences and Victim BéielisgHoLIc U.
L. REV. 427 (2008). When citing to this article, please cite to Danshera Cords, Charitable Contributions for Disaster
Relief: Rationalizing Tax Consequences and Victim BendditsCATHoLIC U. L. Rev. 427 (2008). The
INTERNATIONAL JOURNAL OF CIVIL SOCIETY LAw wishes to thank the original publishers for their permission to
republish.

* Associate Professor of Law and Academic Director, Graduate Law Programs, Capital University Law School. |
would like to thank the participants of the University of Akron School of Law Faculty Workshop series for their
insightful and helpful comments on an earlier draft of this article. | would also like to thank Capital University
School of Law for its financial support. Any errors or omissions are solely my own.

L INT’L FED’N OF RED CROSS AND RED CRESCENT SOC’YS, WORLD DISASTERS REPORT 195 (2006).



damage from disasters is tens of billions of dollars.® Disasters causing tens of millions of dollars of
damage occur somewhere in the world about twice a day,* and twice a month in the United States.> Over
the past thirty years, the number of people affected by disasters has continually increased, although the
number killed has declined.®

Following a disaster, victims often need help satisfying their immediate needs for food, housing, and
medical care, as well as help locating family members.” Some aid comes from local, state, and federal
governments.® In many instances government resources are insufficient to satisfy the disaster victims’
needs, especially following large scale disaster. ® Other aid comes from private disaster relief
organizations (DROs), which provide essential aid to victims and reduce the burden on government.™
These organizations are primarily funded by contributions from individuals and businesses.

After a mega-disaster like Hurricane Katrina, massive aid is needed, making the delivery of aid a
major logistical challenge.'* Following a mega-disaster, even combined government and private efforts
may be unable to meet the immediate and long-term needs of those affected by the disaster.'?

Charitable organizations such as the American Red Cross and the Salvation Army assist victims of a
variety of disasters."® In addition, following many disasters, new charities are often formed to help the

% SeefFrancine J. Lipman, Anatomy of a Disaster Under the Internal Revenue O®&eA. TAX REV. 953, 958
(2005) (noting the fact that major disasters occur worldwide twice a day, and in the United States twice a month).
® INT’L FED’N OF RED CROSS AND RED CRESCENT SOCIETIES, WORLD DISASTERS REPORT 173 (2002) (reporting that
the average annual damage from disasters during the prior decade was $69 billion).
; Lipman, supranote 2, at 958.

Id.
® INT’L FED’N OF RED CROSS AND RED CRESCENT SOCIETIES supranote 3, at 173; see alsdroger Bennett & Rita
Kottasz, Emergency FurndRaising for Disaster Relig® DISASTER PREVENTION & MGMT. 352, 352 (2000)
(“Disasters are an integral part of life, and their incidence is increasing.”). There is evidence that although disaster
relief organizations may be improving in their ability to respond to disasters, the number of disasters is increasing.
D. Clay Whybark, Issues in Managing Disaster Relief Inventorid8 INT. J. PROD. ECON. 228, 229 (2007).
" SeeHARRY HATRY, MARTIN ABRAVANEL & SHELLI ROSSMAN, THE URBAN INSTITUTE, WHAT HAPPENS TO
VICTIMS? A RESEARCH GUIDE FOR DISASTER-RESPONSE STUDIES 4 (2006) (listing the types of services likely to be
needed by disaster victims). This Article will not discuss the role of insurance in meeting either the short- or long-
term needs of disaster victims.
®DavidW.Sar,Hel pi ng Hands: Aid for Natural DisagsXmrn.&omel ess
PoL’Y REV., Winter 1995, at 129, 133 (“[S]tate and federal governments give the most money aid today . . . [for]
disaster relief.”).
° SeeU.S. GOV’T ACCOUNTABILITY OFFICE, GAO-06-712, HURRICANES KATRINA AND RITA: COORDINATION
BETWEEN FEMA AND THE RED CROSS SHOULD BE IMPROVED FOR THE 2006 HURRICANE SEASON 17 (2006) (noting
that both government agencies and private organizations were overwhelmed after Hurricane Katrina).
1% Sedd. at 7 (describing the disaster relief efforts of the American Red Cross); Sar, supranote 8, at 133 (“[P]rivate
and nonprofit aid still play a significant role in disaster relief.””); see alsanfra note 13 and accompanying text.
1 SeeHATRY, ABRAVANEL & ROSSMAN, supranote 7, at 4; U.S. GOV’T ACCOUNTABILITY OFFICE, supranote 9, at
8 (“After Hurricanes Katrina and Rita, the Red Cross estimated that it will have provided more than 3.7 million
hurricane victims with financial assistance, 3.4 million overnight stays in almost 1,100 shelters, and more than 27.4
million hot meals and 25.2 million snacks for survivors of the Gulf Coast hurricanes.”).
12 Seeinfra note 247 and accompanying text.
3 See generalldmerican Red Cross, Disaster Services,
http://www.redcross.org/services/disaster/0,1082,0 319 ,00.html; The Salvation Army, Our Role in Disaster
Services, http://www.salvationarmyusa.org/usn/www_usn.nsf/vw-text-dynamic-arrays/8214
F21A914E09CE80256FE80071ECF1?0penDocument.



victims of a specific disaster. For example, the Twin Towers Fund,** which was formed after the 9/11
terror attacks, was organized specifically to aid the victims in the World Trade Center and their families.*

DROs, which encompass both broad scope charitable organizations like the Red Cross and specific
purpose charities, ease the societal burdens created by disasters in at least two ways. First, DROs reduce
the cost, types, and extent of services that the government must provide during and immediately
following a disaster to meet disaster victims’ basic needs.’® Second, DROs may be able to distribute aid
to victims more quickly, effectively, and efficiently than government agencies.'” Established national and
international organizations, such as the Salvation Army, the International Committee of the Red Cross,
and the American Red Cross, have extensive networks of volunteers and engage in extensive advanced
planning for a wide range of scenarios involving the types of disasters that are most likely to occur.*®
This may permit DROs to be on the ground with supplies and volunteers quickly, without the delay
required by the bureaucratic machinations of modern government. Widespread networks of volunteers
and resources also help reduce the cost to government and alleviate some of the need for local, state, and
federal governments to keep disaster relief supplies and personnel on hand.*

The National Response Plan provides for the Red Cross and the Federal Emergency Management
Agency (FEMA) to coordinate efforts following an “incident[] of national significance” resulting from a
major natural disaster or terror attack.”’ However, given the need to obtain cooperation among entities
and individuals, the theory and promise of the National Response Plan may not work out in practice, as
demonstrated during the post-Katrina relief efforts.?

% The Twin Towers Fund was one of 250 new charitable relief organizations formed in the wake of the 9/11 terror
attacks. CHARITIES BUREAU, STATE OF N.Y. OFFICE OF THE ATTORNEY GEN., SEPTEMBER 11TH CHARITABLE
RELIEF: AN OVERVIEW AT ONE YEAR 2, 13, 16 (2002).

> SeeU.S. GEN. ACCOUNTING OFFICE, GAO-02-1037, SEPTEMBER 11: INTERIM REPORT ON THE RESPONSE OF
CHARITIES 10, 36 (2002).

16 SeeAmerican Red Cross, supranote 13 (providing an overview of the disaster relief services of the Red Cross
and noting that “[e]ach year, the American Red Cross responds immediately to more than 70,000 disasters, including
house or apartment fires . . . hurricanes, floods, earthquakes, tornadoes, hazardous materials spills, transportation
accidents, explosions, and other natural and man-made disasters,” which obviously helps reduce the amount of
services the government must provide).

7 Seelmagining America, Hurricane Katrina Web Resource, Faith-Based Groups,
http://www.imaginingamerica.org/katrina-faith-based-groups.html (discussing the relief efforts of private faith-
based groups after Hurricane Katrina and noting that “many of these organizations’ relief workers mobilized more
quickly and effectively than federal emergency workers”); see alsdJ.S. GEN. ACCOUNTING OFFICE, supranote 15,
at 15 (“[C]harities are expected to be among the first agencies to provide assistance to those affected [in the event of
a presidentially declared disaster] . . . .”).

'8 Seesupranote 16 and accompanying text.

9 SeeSar, supranote 8, at 133 (discussing the Los Angeles earthquake relief efforts, and noting that “[t]he
Salvation Army, Red Cross, and other national organizations naturally take on more of the relief effort. They supply
volunteers, food, water, and . . . shelter.”).

% U.S. Gov’T ACCOUNTABILITY OFFICE, supranote 9, at 1. The efficacy of this plan was called into question
following Hurricane Katrina, the first situation in which the National Response Plan was put into action. See, e.g.
id. at 3-4.

! SeeWhybark, supranote 6, at 229 (discussing the difficulties both governmental agencies and nongovernmental
organizations have in getting quick relief to disaster victims). The effectiveness of both private and government
agencies at providing immediate aid to the victims of major disasters may be questioned in light of the problems that
were encountered in rendering aid to the victims of Hurricane Katrina in August 2005. See, e.gJennifer Steinhauer
& Eric Lipton, FEMA, Slow to the Rescue, Now Stumbles in Aid Effo¥t. TIMES, Sept. 17, 2005, at Al;
Stephanie Strom & Campbell Robertson, As Its Coffers Swell, Red Cross is Criticized on Gulf Coast Respdnse
TIMES, Sept. 20, 2005, at A24; John Tierney, Op-Ed., From FEMA to WEMAN.Y. TIMES, Sept. 20, 2005, at A29.
But seeMichael Luo & Campbell Robertson, A New Meaning for o6Organized, Religio
N.Y. TIMES, Sept. 9, 2005, at A18. Critics also have raised concerns about the use of donations by the American
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Funding for charitable organizations is encouraged by the tax system, which permits a deduction for
certain contributions.?? Economic literature shows that the availability of a tax deduction increases
charitable contributions, but a tax deduction or other tax benefit does not explain all charitable giving.”®
Many individuals who make charitable contributions do not itemize their deductions and, therefore,
cannot benefit from current tax incentives for charitable contributions.?

Over the past twenty years, a number of record-setting disasters, measured in size, deaths, and scale
of property damage, have occurred in the United States and abroad, including Hurricane Hugo (1989),
Hurricanes Andrew and Iniki (1992), the Northridge Earthquake (1994), the 9/11 terror attacks (2001),
Hurricanes Charley, Frances, lvan, and Jeanne (2004), the Indian Ocean tsunami (2004), Hurricanes
Katrina, Rita, and Wilma (2005),” and the San Diego Fires (2007).% As this Article discusses, Congress
has intervened after disasters to create tax incentives for individuals to give to charities and DROs, as well
as to provide additional tax relief to victims on their losses and prevent victim relief payments from
inclusion in income.?” However, this favorable tax treatment has been inconsistent because Congress has
intervened following some, but not all, disasters.?

Until relatively recently, Congress generally provided few added incentives following a major
disaster to encourage giving and little additional relief to disaster victims beyond the casualty loss,
insurance, and relief provisions already included in the Internal Revenue Code (the Code). Nonetheless,
the Department of Treasury and the Internal Revenue Service (the Service) exercised their available
discretion to provide extensions and other procedural relief to victims of a wide range of disasters.?
Following some of the largest recent disasters, Congress has created some additional tax incentives for
charitable contributions and permitted additional tax relief to disaster victims.*

The additional tax relief for donors to and victims of some disasters causes disparate tax treatment
vis-a-vis donors to and victims of other disasters. Many disasters do not result in a large enough number

Red Cross with respect to the 9/11 terror attacks. SeeDavid Barstow, In Congress, Harsh Words for Red Cross
N.Y. TIMES, Nov. 7, 2001, at B1 (discussing the congressional fallout from the Red Cross’s decision to redirect 9/11
contributions); see alsdiana B. Henriques & David Barstow, Red Cross Pledges Entire Fund to Sept. 11 Vigtims
N.Y. TIMES, Nov. 15, 2001, at A1 (discussing the Red Cross’s change of position on the use of contributions for
9/11 terror attack victims).

22 |.R.C. § 170(c) (2000).

2 SeeMark P. Gergen, The Case for a Charitable Contributions Deducfidgh VA. L. Rev. 1393, 1430 (1988)
(discussing studies on psychological and sociological reasons for charitable giving).

% DAVID JOULFAIAN, U.S. DEP’T OF THE TREASURY, OTA PAPER 95, BASIC FACTS ON CHARITABLE GIVING 16-17
(2005) (indicating that in 2002 there were 158,000 returns reporting an additional $200 million in charitable
contributions with no deduction). Because many taxpayers do not itemize, the contributions reported on individual
tax returns likely understate the true value of nondeductible charitable contributions. In recent years a number of
proposals have been made to permit a charitable deduction, even to taxpayers who do not itemize. See e.g.
Charitable Giving Act of 2005, H.R. 3908, 109th Cong. § 101 (2005) (introduced in the House, but not passed
during the 2005 legislative session); CARE Act of 2005, S. 1780, 109th Cong. § 101 (2005) (introduced in the
Senate, but not passed during the 2005 legislative session). Even among itemizers, not all contributions are
deducted for a variety of reasons, including lack of adequate documentation and deduction limitations.

% SeePatrick E. Tolan, Jr., The Flurry of Tax Law Changes Following the 2005 Hurricanes: A Strategy for More
Predictable and Equitable Tax Treatment of Victi#sBROOK. L. REV. 799, 813-29 (2007) (discussing the tax
relief provided after each disaster).

% Seeleff McDonald & Liz Neely, 300,000 Flee FirgsSAN DIEGO UNION-TRIB., Oct. 23, 2007, at Al (quoting San
Diego county Sheriff Bill Kolender as saying “[i]t’s probably the worst fire this county has ever had”).

* Sednfra Part 11.C-D.

8 SeeTolan, supranote 25, at 813-29.

* Seeid. at 813-17, 820.

% Seeid. at 818, 822 (discussing tax legislation passed after 9/11 and Hurricane Katrina).
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of deaths and injuries, or cause a sufficient amount of property damage to attract the media’s, Congress’s
and the public’s attention long enough to lead to legislative change. Unfortunately for the victims,
however, the magnitude of a disaster does not determine the extent of harm to the victims who are
displaced, injured, or otherwise harmed by the disaster.

The treatment of both victims and donors providing aid after recent disasters has differed from
disaster to disaster.> As a result, charitable organizations may not be able to provide the same amount of
assistance in all disasters, even though such organizations may be of paramount importance to victims
unable or ineligible to receive assistance from governmental agencies. A person who has the misfortune
of not only suffering physical harm, property damage, or loss of life during a disaster, but also
experiences that harm as a result of a disaster that did not receive much media coverage—because there
was very limited geographic damage or the disaster was not spectacular—is no less a victim and no less in
need of assistance. However, with less publicity, less aid may be available after a smaller scale disaster
because there may be fewer targeted donations and fewer tax benefits for victims unless the disaster area
becomes a Presidentially declared disaster.®* The lack of support for these victims is particularly
troubling given that smaller disasters occur more frequently and impact more people.®

Major disasters present their own challenges. Victims face the difficulty of meeting their immediate
survival needs. They may also face other challenges. The formation of many new DROs in the wake of a
mega-disaster can create a chaotic situation in which victims have difficulty obtaining available aid.*
This may result from differing rules for obtaining aid from various DROs and government agencies, as
well as the need to complete multiple applications.

In the case of each disaster for which Congress provided relief through tax legislation, the relief
differed in kind and extent. Tax relief legislation followed only the disasters that received extraordinary
media coverage and involved a large number of victims. Moreover, the amount of disaster relief available
may be influenced not only by the media coverage of the disaster, but also by the tax treatment of
donations.

This article advocates a consistent approach to the tax treatment of disasters, both with respect to
charitable contributions to DROs and the treatment of disaster victims. Consistent treatment of DRO
donors and relief recipients would increase both horizontal and vertical equity among donors and disaster
victims, improve efficiency, and add certainty of results in the tax system. Consistent treatment of
victims will increase the likelihood that victims of one disaster are not disadvantaged vis-a-vis victims of
another disaster. Most important, a consistent approach could help ensure that needed aid is available to
all disaster victims. Part Il will discuss the charitable deduction currently available for those who
contribute to charitable organizations generally, as well as the temporary tax relief afforded to
contributions to relief efforts from the 2004 tsunami and Hurricanes Katrina, Rita, and Wilma. This Part
will also discuss the tax consequences of property damage and payments from DROs and government
agencies to disaster victims. Part 111 will discuss the rationales that are available to justify preferred tax
treatment for charitable contributions. Part IV will discuss the pitfalls that may result from the massive
outpouring of charitable aid that often occurs in response to a mega-disaster, using the 9/11 terrorist
attacks as an example. Part V will explain how a consistent approach to charitable contributions,

%! Seeinfra Part 111.

% Seeinfra notes 85-88 and accompanying text.

% Seeinfra note 78 and accompanying text.

¥ See, e.gU.S. GEN. ACCOUNTING OFFICE, supranote 15, at 3 (“While charitable organizations took immediate
steps to get aid to those in need [after 9/11], families of victims generally believed they had to navigate a maze of
service providers, and confusion existed about the range of services available to people, particularly those facing job
or housing losses.”).

12



especially to DROs, could benefit all disaster victims. Part V will also discuss how a consistent approach
to taxing disaster relief payments could further the goals of equity, efficiency, and certainty in the tax
system.® This Article concludes that the tax treatment of donors and disaster victims should be
established prior to the occurrence of the disaster. Congress should avoid post-disaster temporary tax
legislation as a means to aid disaster relief efforts. Moreover, further study should be used to identify the
most effective ways to encourage contributions to disaster relief efforts, and to ensure that victims quickly
and efficiently receive needed aid. Finally, if different scales of disasters warrant different tax treatment,
that should be established in advance, along with the criteria for determining when a disaster warrants
additional relief, as after the fact tax relief is not an efficient or effective means of addressing the
immediate needs of disaster victims.

Il. TAX CONSEQUENCES TO DONORS AND DISASTER VICTIMS

A. IN GENERAL

United States citizens are very generous in supporting charitable organizations.** Adoption of the income
tax raised concerns that citizens might reduce their charitable giving, so the charitable deduction was
created to prevent such a result.®’ The charitable deduction was first permitted in 1917 for contributions
made to certain tax-exempt organizations, including religious, charitable, scientific, public safety testing,
community service, literary, or educational organizations.®

In 2002, individuals reported making $108 billion in cash contributions to charitable organizations.*
Following a disaster, individuals and businesses frequently donate not only cash, but also food, shelter,
expertise, and time to DROs.

Historically, the tax treatment of contributions to and payments from DROs has not varied much from
disaster to disaster. For example, after Hurricane Hugo in 1989, Congress did not provide any additional
tax relief to the victims or incentives to increase charitable contributions.”® Similarly, after Hurricane
Andrew in 1992, although Congress provided minimal additional tax relief for victims, there were no
additional incentives for giving to DROs.* Once again, following the 1994 Northridge Earthquake in Los
Angeles, neither the victims nor donors received additional tax relief.”> Recently, however, Congress has
taken a more active role in encouraging giving to DROs following certain disasters, as well as providing
tax relief tagthe victims of those disasters. Congress has done this through post-disaster temporary relief
legislation.

% But seeHurricane Katrina: Community Rebuilding Needs and Effectiveness of Past Proposals: Hearing Before
the S. Comm. on FinancE9th Cong. 131 (2005) [hereinafter Katrina Hearing (testimony of George K. Yin,
Chief of Staff, Joint Comm. on Taxation) (“Disasters by their nature are location specific, and thus any tax measures
to be considered as relief for those disasters will in general be location specific.”).

% Seeinfra notes 39, 44, 47-48.

%" Gergen, supranote 23, at 1396.

% |.R.C. § 501(c)(3) (2000); Gergen, supranote 23, at 1396.

% JOULFAIAN, supranote 24, at 4.

% SeeTolan, supranote 25, at 813.

" Seeid. at 814-15. The insured damage was more than $15.5 billion. Congress did permit victims additional time
to replace a home that was destroyed without recognizing gain and excluded gain from some. Id.

*? Sedd. at 817.

* Seeid. at 818, 822, 820.
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With or without tax incentives for charitable giving, people in the United States tend to be generous.
After the 9/11 terrorist attacks— which killed 2,749 people when two planes crashed into the World
Trade Center, 184 when a third plane crashed into the Pentagon, and 40 when passengers brought down a
fourth plane in a Pennsylvania field—U.S. charities received $2.4 billion to aid the victims of the attacks
and their families.** After the attacks, up to two-thirds of United States households contributed to victim
relief funds.* When a tsunami struck the coastal cities along the Indian Ocean on December 26, 2004,
U.S. citizens (along with individuals, businesses, and governments worldwide) rushed to make cash and
in-kind contributions to aid the victims, even though most of the victims were not U.S. citizens.*® U.S.
charities received $1.6 billion in aid for tsunami victims.*’ Similarly, when Hurricanes Katrina, Rita, and
Wilma struck the United States Gulf Coast in rapid succession, charitable contributions poured in to the
relief efforts. U.S. charities received more than $3.3 billion after Hurricane Katrina.*®

Some of the giving may have been encouraged, even if not caused, by tax benefits. Congress
provided donors additional tax deductions or benefits for contributions to DROs for the 2004 Indian
Ocean tsunami during 2005; and following Hurricanes Katrina, Rita, and Wilma, Congress provided tax
benefigs for some individuals and businesses making charitable contributions during certain parts of
2005.

1. Disaster Relief Contributions

In general, a charitable deduction is available for contributions made to qualified nonprofit
organizations.”® Organizations to which contributions are deductible are a small subset of all nonprofit or
tax-exempt organizations.”> There are three requirements that a tax-exempt organization must satisfy to
entitle its contributors to a charitable deduction. First, the organization must operate exclusively for one
of the following purposes: “religious, charitable, scientific, testing for public safety, literary, or
educational purposes, or to foster national or international amateur sports competition . . . or for the
prevention of cruelty to children or animals.”®* Disaster relief is considered a charitable purpose.>
Second, the earnings of the organization must not “inure[] to the benefit of any private shareholder or

* Philip H. Brown & Jessica H. Minty, Media Coverage & Charitabl&iving After the 2004 Tsunari(The
William Davidson Inst. Working Paper No. 855, 2006), available athttp://ssrn.com/abstract=968760; Moments of
Silence Mark 9/11 AnniversariyISNBC, Sept. 11, 2004, http://www.msnbc.msn.com/id/5962227.

** U.S. GEN. ACCOUNTING OFFICE, supranote 15, at 1.

% press Release, The White House, Office of the Press Secretary, President Asks Bush and Clinton to Help Raise
Funds for Tsunami Relief (Jan. 3, 2005), available at
http://www.whitehouse.gov/news/releases/2005/01/print/20050103-12.html.

" Brown & Minty, supranote 44, at 2-3. Such a high level of giving may be attributable to a number of factors,
including: the closeness in time to the holiday season, the ease of online giving, the closeness in time to the end of
the taxable year, the extension of the tax benefits of charitable contributions made for tsunami relief until January
31, 2005, and the extensive media coverage of the disaster. Id. at 5-6. The relief was donated to United States
charities because a charitable deduction is available only if contributions are made to a domestic organization, even
if it is to be used in other countries. Seeinfra notes 56-62 and accompanying text.

“® Brown & Minty, supranote 44, at 3.

*° Seeinfra Part I1.C-D; see alsdlolan, supranote 25, at 826-28.

%0 See generally.R.C. § 170(a)(1) (2000).

* Seeid. § 170(c); 8 JASON B. BINIMOW, ET AL., MERTENS LAW OF FEDERAL INCOME TAXATION § 31:05 (Supp. July
2007).

*2|.R.C. § 501(c)(3) (2000).

%% John D. Columbo, In Search of Private Beneffi8 FLA. L. REV. 1063, 1100 (2006).
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individual.”® Third, the organization cannot lobby for legislation as a substantial part of its activities and
cannot participate in campaigns for political office.”

In addition to the other requirements for deductibility, charitable contributions are usually only
deductible if they are made to a domestic entity.® Contributions to foreign entities are not deductible,
whether for disaster relief or for any other charitable purpose, unless a bilateral treaty provides
otherwise.”” However, an individual donor can choose to make a contribution to a foreign charity and still
receive a charitable deduction® by making her contribution to a United States charity that will use the
funds to assist the foreign charity.®® This is permissible, because although a public charity, domestic
charitable corporation, or private foundation must have discretion and control over the donation, it can
use the contribution abroad to fulfill charitable purposes.® A second way an individual can aid disaster
victims abroad and obtain a charitable deduction is to make the contribution to an organization that is
established in a country with which the United States has a tax treaty that permits deductions.”> However,
corporati%?s cannot deduct charitable contributions unless they are used for domestic charitable
purposes.

The drafters of the charitable deduction did not explain the rationale for placing geographic
restrictions placed on the recipient charity’s place of formation, but not on the place of use of donated
funds.®® However, the legislative history of subsequent amendments indicates that at least part of the
rationale for the charitable deduction is that nonprofit organizations will bear some of the burden that
would otherwise be borne by the government.** This is consistent with the theory that providing a tax
preference for charitable contributions is a bargain struck between groups that independently prefer
certain causes but do not alone form the majority necessary to have the government fully fund their
cause.®® Nevertheless, Congress acknowledged that a portion of the deductible contributions from
individuals to domestic charities would be used abroad.®® This is less likely to reflect a bargain to support
causes lacking a majority, as foreign beneficiaries are unlikely to be contributors to the tax system.
However, if many U.S. taxpayers, but less than a majority, want to provide aid to foreign causes or the
victims of a foreign disaster, there is little reason for those with domestic preferences to object more to

*1.R.C. § 501(c)(3).

*1d.

% 1d. § 170(c)(2)(A).

*" David E. Pozen, Remapping the Charitable Deductj@® CONN. L. REv. 531, 540 (2006).

%8 Nina J. Crimm, Through a PosSeptember 11 Looking Glass: Assessing the Rolesdsfr&l Tax Laws and Tax
Policies Applicable to Global Philanthropy by Private Foundations and Their DoA8rgA. TAX REV. 1, 47, 55
(2003).

% pozen, Ssupranote 57, at 541.

* Seeid.

%1 Countries with which the United States has such a treaty are Canada, Mexico, and Israel. SeeCrimm, supranote
58, at 51-55. Other treaties have proposed such an override of the domestic entity restriction, but the Senate has
been reluctant to allow such provisions. Seeid. at 47-49 & n.138. For example, both Brazil and the United States
failed to ratify the United States-Brazil tax treaty. Id. at 51. Some have criticized the domestic limitation on
charitable contributions. Pozen, supranote 57, at 537.

%2 |.R.C. § 170(c)(2) (2000). This article is focused primarily on individual charitable contributions. Because the
incentives for corporate philanthropy are different, incentives for corporate philanthropy will not be addressed.
However, as is often the situation with respect to tax laws, consistency in approach over time is generally considered
desirable.

% SeeCrimm, supranote 58, at 37-47.

% Seeid. at 43 (discussing the legislative history to the 1938 act that made the requirement that the recipient of a
donation be a domestic charity).

® See generalliliranda Fleischer, Why Limit Charitylllinois Law and Economics Research Papers Series, Paper
No. LE07-020).

% SeeCrimm, supranote 58, at 43.
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foreign preferences than any other preferences.”” Other rationales for this limitation include a concern
about the inability of the U.S. to control foreign policy or oversee and control foreign entities.®®

The charitable deduction that is available depends on the taxpayer making the contribution and the
taxpayer’s income. First, the charitable deduction is only available to individual taxpayers who itemize
their deductions.” The standard deduction includes as a component of its calculation an assumed amount
of charitable contributions.” Individuals generally cannot deduct contributions that exceed fifty percent
of their adjusted gross income.” Taxpayers can carry forward excess contributions and deduct them in a
subsequent taxable year.” Corporations generally cannot receive charitable contribution deductions
exceeding ten percent of the corporation’s taxable income. "

Many people make charitable contributions for non-tax reasons, including a desire to give to those
less fortunate, to support causes that the individual believes are inadequately funded by the government,
or to support religious organizations that cannot be funded by the government. Thus, many individuals
make charitable contributions even though they do not itemize their deductions and, therefore, will be
unable to receive a tax deduction for their contributions.™

There are many other factors that may influence charitable giving. For instance, there is a strong
correlation between media coverage of a disaster and contributions to DROs aiding victims of that
disaster.” Given the high correlation, record giving following the 9/11 terror attacks, the 2004 Indian
Ocean tsunami, and Hurricanes Katrina, Rita, and Wilma, may not be surprising, as each disaster received
extensive 24/7 media coverage.”™

Because charitable organizations are generally governed by the standards established in common law
for trusts, charitable organizations are obligated to respect and follow the wishes of the donor.’’

%7 SeeFleischer, supranote 65, at 16-19.

% Pozen, supranote 57, at 594-96.

% JOULFAIAN, supranote 24, at 1.

" Ellen P. Aprill, Churches, Politics, and the Charitable Contribution DeductihB.C. L. Rev. 843, 850-52
(2001).

™ .R.C. § 170(b)(1)(A) (2000). Lower limits apply to certain contributions to private foundations and contributions
of capital gain property. Id. § 170(b)(1)(B)-(C).

21d. § 170(d)(1). It has been argued that the common rationales for the limitation on the charitable deduction do
not make sense when viewed in connection with the availability of an unlimited carry forward. Fleischer, supra
note 65, at 51-52.

" LR.C. § 170(b)(2) (West Supp. 2007). Excess contributions can be carried forward for up to five years. Id. §
170(d)(2).

™ Seesupranote 24 and accompanying text.

> Brown & Minty, supranote 44, at 3-4; see alsdBennett & Kottasz, supranote 6, at 354.

’® Charitable Giving in U.S. Nears Record Set at End of Tech BOSWTODAY.com, June 19, 2006,
http://www.usatoday.com/news/nation/2006-06-19-charitable-giving_x.htm (“The urgent needs created by three
major natural disasters—the tsunami in Asia, earthquake in Pakistan, and hurricanes Rita, Katrina and Wilma—
drove American philanthropy to its highest level since the end of the technology boom . . . .”); Thomas Frank,
Katrina Inspires Record CharityJSA ToDAY, Nov. 14, 2005, at 1A (describing charitable giving after Hurricane
Katrina as “the biggest charitable outpouring in U.S. history™); Stephanie Strom, Faith in Charities Still Below Pre
9/11 LevelN.Y. TIMES, Nov. 27, 2003, at A28 (stating that the 9/11 attacks “inspired record charitable giving”).

" Curtis W. Meadows Jr., Director, RGK Ctr. for Philanthropy and Cmty. Serv., Waldemar A. Nielsen Issues in
Philanthropy Seminar Series: Philanthropic Choice and Donor Intent: Freedom, Responsibility and Public Interest 4
(Nov. 22, 2002), availale athttp://cpnl.georgetown.edu/doc_pool/Nielsen0205Meadows.pdf. See generally
GEORGE GLEASON BOGERT & GEORGE TAYLOR BOGERT, THE LAW OF TRUSTS AND TRUSTEES § 361 (rev. 2d ed.
1991 & Supp. 2006).
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Contributions made to aid the victims of a specific disaster may pose a number of problems to the charity
and to society. First, donations directed to benefit the victims of a mega disaster may leave less aid
available to victims of less well publicized and smaller disasters.”® Such contributions also leave the
DRO less discretion as to how to deploy the resources at its disposal. Second, as a result of frequent pleas
for assistance, donors may be less willing to contribute to aid efforts, which may reduce the amount of
victim aid available.” Philanthropy professionals often worry that frequent pleas for assistance will make
donors less likely to contribute to disaster relief efforts.®® This is sometimes referred to as “donor
fatigue.”® Third, it may be difficult for newly-formed DROs to fulfill their charitable purposes because
they are less well-known.®? Finally, if donors contribute more aid to victims of a particular disaster than
can be used for the reasonable needs of the disaster victims, charitable organizations face the difficult task
of simultaneously fulfilling their missions, using the funds in accordance with donors’ wishes,
maintaining their tax-exempt status, and avoiding the negative publicity associated with redeploying aid
to other worthy causes.® The problems faced by charitable organizations that have received more
contributions for a specific disaster than can be used for permissible relief of the needs of victims include:
the risk that distributions will violate the donor’s wishes, that the organization’s tax-exempt status will be
put in jeopardy, and that negative publicity will follow an organization’s decision regarding the use of
“excess” contributions.®

Not all disaster relief comes from DROs or governmental relief agencies. Certain additional relief is
available to victims of Presidentially declared disasters through the Code.* Victims of these disasters
may have greater opportunities to deduct casualty losses,? obtain replacement property without gain or
loss recognition,®” or receive certain aid payments without recognizing income.® In addition, despite the

"8 SeeSomini Sengupta & David Rohde, When One Tragedy Getéore Sympathy Than Anothéd.Y. TIMES, Nov.
14, 2005, at F30 (““There should be predictability in the right to getting life-saving relief . ... It should not be a
lottery.’”).

" SeeColum Lynch, Donations Slowing as Disasters Mount WorldwidéasH. PosT, Oct. 16, 2005, at A23 (“Two
major disasters during the past year—Hurricane Katrina and the Indian Ocean tsunami— have sapped funding for
other causes . ...”).

% Seeid.; Corinne Purtil, Ch ar i t i es F e ar Ariz.[ReruBDIQ, Ock 12,2005 ai e But seeStephanie
Strom,Many Di smissing 0 DDbd.N.dimesRgr.t30, 2006,@th22As Myt h

8 Seel ynch, supranote 79; Purtill, supranote 80. However, there is some evidence that donor fatigue is less likely
to occur with respect to disaster relief than other charitable appeals. Bennett & Kottasz, supranote 6, at 353.

8 SeeBennett & Kottasz, supranote 6, at 356 tbl. 1, 358 (listing major fundraising triggers, one of which is whether
“the charity making the appeal is a well-known charity,” and suggesting that a combined appeal for disaster relief
will be most successful if ““‘fronted’ by the most well-known and ‘non-political’” charities).

8 SeeRobert A. Katz, A Pig in a Python: How the Charitable Response to September 11 Overwhelrhad/tbe
Disaster Relief36 IND. L. REv. 251, 272-84, 286-92 (2003) (discussing the consequences, tensions, and options for
the use of surplus charitable contributions).

8 Sedinfra Part IV.A. This was the case with respect to the American Red Cross in the wake of the 9/11 terror
attacks. SeeBarstow, supranote 21. Even after closing the Liberty Fund, the American Red Cross received more
donations than could be distributed under the traditional charitable guidelines. Seeid. The Red Cross decided to
divert some of the funds to other areas with greater need, and a huge outcry resulted. Seeid. This left the Red Cross
in the unenviable position of trying to appease the victims, the donors, and the media to accomplish both its mission
in the short term (to provide aid to the terror attack victims) and in the long term (to ensure that donors would
continue to contribute and provide aid in future events). Seed.

% |.R.C. § 165(h)-(i) (2000 & Supp. V 2005) (relating to casualty losses and disaster losses); id. § 1033(h)
(addressing the purchase of a replacement property for certain involuntary conversions caused by property
destruction during a Presidentially declared disaster); I.R.C. 8 172(b)(1)(F)(ii)(111) (West Supp. 2007) (relating to
net operating losses).

% .R.C. § 165(i).

¥ 1d. § 1033(h).

% |.R.C. § 139 (Supp. V 2005).

17



historic lack of legislative relief during disasters, the Department of Treasury is able to afford some relief
in the form of extensions of time to file and perform other tasks, as well as delays in collections and other
processes.*

2. Disaster Relief Payments from Charitable Organizations

State law generally controls the day-to-day operations of charitable organizations.” Nonetheless, federal
tax law plays a significant role in funding charitable organizations by limiting federal income tax
contribution deductions, which encourage charitable giving, to contributions to certain tax-exempt
entities.” To determine whether an organization is a charitable organization, and whether contributions
are entitled to a charitable deduction, the tax law has generally followed the common law of trusts.*
Therefore, to successfully permit donors to make tax deductible contributions, charitable organizations
must be cognizant of both state laws regarding their operation and federal tax laws regarding their
classification as a tax-exempt organization under Code section 501(c)(3).%

Disaster relief payments that are made to help a victim pay for immediate needs like food, housing,
and clothing have long been excluded from income.** However, before 2002, such treatment was not
included in the Code,* leaving the Service to determine the appropriate treatment of such payments.®
Distributions made by charitable organizations to disaster victims were considered gifts because they
were made with ““‘detached and disinterested generosity,”” and were therefore excluded from the income
of the recipient.”” The Service viewed a charitable organization’s “gifts” to a disaster victim as including
medical expenses, temporary housing costs, transportation, and similar expenses.® Because transfers
from a charity to a victim to pay for expenses of this type generally satisfy the requirement of detached
and disinterested generosity, the receipt of the payment is usually nontaxable to the victim.”

Prior to the enactment of Code section 139 in 2002, some payments frequently made to disaster
victims, such as payments from an employer to a victim-employee, were not as easily excluded from the
victim’s income because they did not easily fit within the definition of a gift.'® To exclude payments
from an employer to an employee, a different rationale is needed because such payments are seldom made

8 Tolan, supranote 25, at 811-12; see alsd.R.C. § 7508A (2000) (showing that the Internal Revenue Code
provides the Department of Treasury some discretion to adjust deadlines for disaster victims).
0 See generallDITH L. FISCH, DORIS JONAS FREED & ESTHER R. SCHACHTER, CHARITIES AND CHARITABLE
FOUNDATIONS 88 684-94 (1974) (discussing the regulation and supervision of charitable organizations by the
different states); EDWIN S. NEWMAN, LAW OF PHILANTHROPY 23-26, 28-47 (1955) (discussing state regulation of
charitable organizations); see alsd0GERT & BOGERT, supranote 77, § 361.
! Seel.R.C. § 170(c) (2000); see alseupranotes 50-55 and accompanying text.
% See generallBOGERT & BOGERT, supranote 77, § 361.
% See generally.R.C. § 501(c)(3) (2000) (listing the requirements an organization must meet to be considered tax-
exempt).
% See, e.gRev. Rul. 2003-12, 2003-1 C.B. 283 (applying newly enacted section 139 of the Internal Revenue Code
to hypothetical disaster scenarios); Rev. Rul. 76-144, 1976-1 C.B. 17 (applying the exclusion to payments made
under the Disaster Relief Act of 1974); Rev. Rul. 53-131, 1953-2 C.B. 112 (concluding employer aid to employees
following a tornado was not gross income for the recipients).
% Seel.R.C. § 139 (Supp. V 2005) (enacted in 2002).
% See generallid.
% Seel.R.C. § 102 (2000); Comm’r v. Duberstein, 363 U.S. 278, 285 (1960).
33 Rev. Rul. 2003-12, 2003-1 C.B. 283 (situation 2).

Id.
1% pubersten, 363 U.S. at 285. See generally.R.C. § 139.
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out of a disinterested spirit of generosity.™ Nonetheless, in early rulings, the Service concluded that
disaster assistance payments made to help employees meet basic needs like obtaining food and shelter
following a disaster should not be included in the employee’s income, even though the payments did not
qualify as gifts."® Similarly, employer reimbursement of medical, temporary housing, and transportation
expenses, which were not otherwise covered by insurance, could be excluded from the employee’s
income.'® This treatment was first permitted by the Service in a 1953 revenue ruling considering victim
assistance payments from an employer to an employee following a tornado.’® Similarly, a 1976 revenue
ruling e>f(%luded government grants of aid disaster to victims following a flood from the recipient’s gross
income.

The exclusion of government- and employer-provided disaster relief in certain cases has now been
codified in section 139 of the Code.’® However, to be excluded from income, such expenses must be
reasonable and necessary and the employee must provide documentation of the expenses.'%’

The nature and extent of the disaster also play a role in determining the tax consequences of disaster
relief payments. The tax consequences of aid to disaster victims depends in part on whether the aid was
received as a result of a Presidentially declared disaster.’® A Presidentially declared disaster is “any
disaster which, with respect to the area in which the property is located, resulted in a subsequent
determination by the President that such area warrants assistance by the Federal Government under the
Robert T. Stafford Disaster Relief and Emergency Assistance Act.”*”

Qualified disaster relief payments to victims of a Presidentially declared disaster are excluded from
income.”® Qualified disaster relief payments are payments that are not otherwise compensated and that
are paid for one of the following reasons:

(1) to reimburse or pay reasonable and necessary personal, family, living, or funeral expenses
incurred as a result of a qualified disaster,

(2) to reimburse or pay reasonable and necessary expenses incurred for the repair or rehabilitation
of a personal residence or repair or replacement of its contents to the extent that the need for such
repair, rehabilitation, or replacement is attributable to a qualified disaster,

(3) by a person engaged in the furnishing or sale of transportation as a common carrier by reason
of the death or personal physical injuries incurred as a result of a qualified disaster, or

(4) if such amount is paid by a Federal, State, or local government, or agency or instrumentality
thereof, in connection with a qualified disaster in order to promote the general welfare.'**

101 Cf. Duberstein 363 U.S. at 285 (noting that payments made in anticipation of economic benefit or for services
rendered cannot be considered gifts).

192 Rev. Rul. 53-131, 1953-2 C.B. 112 (concluding than an employer’s aid to employees following a tornado was not
gross income for the recipients because the aid was “not related to services rendered, but . . . based solely on need”).
103 Rev. Rul. 2003-12, 2003-1 C.B. 283 (situation 3).

1% Rev. Rul. 53-131, 1953-2 C.B. 112.

195 Rev. Rul. 76-144, 1976-1 C.B. 17 (applying the exclusion to payments made under the Disaster Relief Act of
1974).

106 Seel .R.C. § 139 (Supp. V 2005).

7 SeeRev. Rul. 2003-12, 2003-1 C.B. 283 (situation 3).

1% Seel .R.C. § 139(c); I.R.C. §8 165(i), 1033(h) (2000 & Supp. V 2005).

1%9].R.C. § 1033(h)(3) (Supp. V. 2005).

19 R.C. § 139(a)-(c). These payments are also excludable if certain other governmental authorities determine that
the payments are needed for the general welfare of the recipient. Id.

111d. § 139(b).
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A qualified disaster is one that fits one of the following categories:

(1) a disaster which results from a terroristic or military action (as defined in section 692(c)(2)),
(2) a Presidentially declared disaster (as defined in section 1033(h)(3)),

(3) a disaster which results from an accident involving a common carrier, or from any other event,
which is determined by the Secretary to be of a catastrophic nature, or

(4) with respect to amounts described in subsection (b)(4), a disaster which is determined by an
applicable Federal, State, or local authority (as determined by the Secretary) to warrant assistance
from the Federal, State, or local government or agency or instrumentality thereof.**?

Qualified disaster relief payments from the government and DROs are not the only aspects of a
disaster that have tax consequences. First, some payments to victims of a disaster may not meet the
requirements for qualified disaster relief payments, either because of the nature of the payment or the
nature of the disaster.'*®* Nonetheless, some tax relief is possible for disaster victims who receive
payments other than qualified disaster relief payments. Earlier IRS revenue rulings established a number
of circumstances under which gross income did not include payments made to victims of natural disasters
to assist them in obtaining food, shelter, clothing, medical care, and other basic needs."**

Insurance payments may also be excluded from income.'™® Insurance payments may be qualified
disaster relief payments '*° if they are made to cover living expenses incurred as a result of the loss of use
of a principal residence in a Presidentially declared disaster area.*” Alternatively, loss of use may result
from a fire or storm that may not be large enough to warrant making the area a Presidentially declared
disaster area.'*® However, even without that declaration, insurance payments may not be included in
income. To the extent that insurance pays for the repair or replacement of insured property, the payments
are made to restore the taxpayer to his prior position and if used for repairs are not included in income,
but reduce the amount of loss that can be deducted.™

At least two other types of tax relief may also be available for disaster victims who suffer losses.
First, upon the sale of a principal residence that the taxpayer has owned and in which he has been living
for at least two of the previous five years, the taxpayer can exclude from income up to a $250,000 gain
($500,000 for married couples filing jointly).**® If the taxpayer does not meet the two year use test, the
taxpayer can still claim the exclusion if there is an unexpected loss as a result of a natural or man-made
disaster.””* This may help taxpayers whose principal residence is destroyed and who are unable to or
choose not to rebuild, but have insurance coverage exceeding their basis.

Second, when a taxpayer’s property is involuntarily converted or destroyed, as when it is destroyed in
an earthquake, fire, or a storm, the taxpayer may exclude any gain realized.’” For any gain to be
excluded from income, the taxpayer must use any money received as a result of the conversion,

121d. § 139(c).

13 Sedd. § 139(b)-(c) (listing the requirements of qualified payments and qualified disasters).

1 See, e.gRev. Rul. 76-144, 1976-1 C.B. 17 (applying the exclusion to payments made under the Disaster Relief
Act of 1974); Rev. Rul. 53-131, 1953-2 C.B. 112 (concluding that employer aid to employees following a tornado
was not gross income for the recipients).

15 1.R.C. § 123(a) (2000).

1% see generally.R.C. § 139.

1 R.C. § 123(a).

181d.; see alsd.R.C. § 1033(h)(3) (Supp. V 2005).

9 Seel.R.C. § 165(a), (h)-(i).

201d. § 121.

121 Treas. Reg. § 1.121-3(e)(2) (2007).

1221 R.C. § 1033(a) (2000).
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destruction, theft, seizure, requisition, or condemnation of the property to obtain replacement property.'?

Nonrecognition has two components: first, payment must be compensation for the property; second, the
property must be replaced with similar property within two years of the loss.*** The two year replacement
period may be extended following certain disasters.*”® Additional time for replacement may be important,
particularly following a large scale disaster like Hurricane Katrina, because of the degree to which
victims’ lives are disrupted. Following disasters with massive property destruction, victims may have
significant difficulty even locating suitable replacement property. Even with property destroyed during a
disaster that is not a Presidentially declared disaster, a taxpayer who is unable to replace the destroyed
property within two years can request an extension of time from the Secretary.'*®

The following sections will discuss the changes Congress made to the tax treatment of disaster
victims and, in some cases, charitable donors following some of the worst recent disasters. These
changes were contrary to the treatment established following earlier disasters, which left the charitable
landscape largely unchanged but permitted some relief to victims.

B. TAX CONSEQUENCES OF PAYMENTS TO VICTIMS OF THE 9/11 TERROR ATTACKS

The 9/11 terror attacks on the World Trade Center and the Pentagon, along with the crash of Flight 93 in
Pennsylvania, led to unprecedented charitable contributions. More than $2 billion was contributed to aid
the victims and their survivors.*?’

The victims experienced massive need. Approximately 3,000 people were killed and upwards of
100,000 lost their income in New York City alone following the terror attacks.’?® Residents of the area
surrounding ground zero were left at least temporarily homeless.*?®

These attacks were followed in the fall of 2001 by the delivery of several letters containing anthrax
spores.™® The anthrax attacks were much less extensive, sickening twenty-two people and killing five."*
However, the anthrax attacks disrupted postal operations at several facilities, interfered with government
mail delivery, and also increased the national anxiety regarding the safety of citizens and visitors to the
United States, making these attacks a serious threat.

Some victim relief funds dedicated to aiding the victims of one or both of these events received more
contributions than they could distribute under the traditional guidelines for distribution of disaster aid by
charitable organizations. The traditional guidelines stated that disaster relief “[could not] be distributed to

123 Id.

1241d. § 1033(a)(2)(B).

1% Sedd. § 1033(h)(1)(B).

12°1d. § 1033(a)(2)(B)(ii).

127 Michael Burnstein, Charities and Disaster Reliébr September 11 and Beyqri8 TAX’N OF EXEMPTS 283, 284
(2002).

128 U.S. GEN. ACCOUNTING OFFICE, supranote 15, at 1.

129 Michael Powell & Christine Haughney, A Towering Task Lags in New YpWASH. PosT, Feb. 17, 2002, at A3.
130'.S. GEN. ACCOUNTING OFFICE, GAO-04-152, BIOTERRORISM: PUBLIC HEALTH RESPONSE TO ANTHRAX
INCIDENTS OF 2001, 1 (2003).

131 Id.
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individuals merely because they are victims of a disaster.”** Under the traditional guidelines, aid had to
be distributed based on objective criteria that reflected the recipients’ needs.*®

As a result, both well-established charities and newly formed DROs were placed in a very difficult
position because they had received restricted contributions that could not be distributed to 9/11 survivors
and their families based on the traditional guidelines. Should the organizations follow the wishes of the
donors and potentially risk their tax-exempt status, or should they shift the aid to other disasters?
Donations in many cases exceeded the reasonable objective needs of the victims or subclass of victims
and survivors whom donors intended to benefit. This left many DROs who received excess contributions
with the quandary of whether to return funds to the donors, risk their tax-exempt status by continuing to
make distributions to intended beneficiaries beyond their objective needs, or redirect the funds to other
causes and risk public furor.®* Even returning the funds to the donors presented problems, as many
contributions were made anonymously and the donors could not be identified.

When the American Red Cross announced that it would divert some of the aid it received for 9/11
survivors, a huge public outcry against this plan resulted.**® In light of the strong public sentiment, it is
fortunate for the disaster relief organizations that Congress ultimately acted to permit charities to use the
money for the purposes for which it was donated, in most cases.™* In January 2002, Congress passed and
President Bush signed the Victims of Terrorism Tax Relief Act of 2001, which relaxed the traditional
standards for the distribution of aid by charities.**” As long as distributions were made to victims of the
9/11 terror attacks or anthrax attacks occurring before January 1, 2002, were made in good faith, were
reasonable, and were made according to objective standards, the distributions would not place the
organization’s tax-exempt status in jeopardy.’® This legislation helped relieve the pressure on both
Congress and the relief organizations that were trying to help victims and their survivors.

Unfortunately, even though it addressed the immediate concerns that DROs faced regarding their tax-
exempt status and public relations, the 2002 legislation did not address all of the problems. First,
contributions to the 9/11 terror attack and anthrax attack victims meant there may have been less aid
available to victims of other disasters. Second, the legislation addressed the problem only with respect to
these specific relief efforts, not with respect to other relief efforts, meaning DROs attending to victims of
future disasters could face similar problems.

C. CHARITABLE CONTRIBUTIONS FOR 2004 INDIAN OCEAN TSUNAMI RELIEF

The 2004 Indian Ocean tsunami occurred on December 26, 2004.*® This massive tsunami left hundreds
of thousands dead and over a million people displaced. *® The response to this disaster was

132 INTERNAL REVENUE SERV., U.S. DEP’T OF THE TREASURY, PUBL’N 3833, DISASTER RELIEF: PROVIDING
ASSISTANCE THROUGH CHARITABLE ORGANIZATIONS 7 (rev. 2005), availabe atwww.irs.gov/pub/irs-
pdf/p3833.pdf; see alsdKatz, supranote 83, at 272-73.

13 See, e.gl.R.S. Notice 06-10, 2006-5 I.R.B. 386.

134 SeeKatz, supranote 83, at 253-54.

1% See, e.gBarstow, supranote 21; Stephanie Strom, New Equation for Charities: bre Money, Less Oversight
N.Y. TIMES, Nov. 17, 2003, at F1.

136 SeeKatz, supranote 83, at 290-92.

37 Victims of Terrorism Tax Relief Act, Pub. L. 107-134, 115 Stat. 2427 (2002).

38 1d. § 104(a), 115 Stat. at 2431.

Brown & Minty, supranote 44, at 3.

140U.S. Gov’T ACCOUNTABILITY OFFICE, GAO-06-488, FOREIGN ASSISTANCE: USAID HAS BEGUN TSUNAMI
RECONSTRUCTION IN INDONESIA AND SRI LANKA, BUT KEY PROJECTS MAY EXCEED INITIAL COST AND SCHEDULE
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unprecedented. Worldwide, private contributions to help the tsunami victims totaled more than $5
billion.*** Governments worldwide also contributed billions of dollars of aid to the relief effort.**?

To permit and encourage United States taxpayers to help those affected by the tsunami, Congress
passed a temporary change to the charitable giving rules.™® The legislation to permit tax relief to
charitable contributors made its way through Congress and into law with unprecedented speed. Under
this legislation, contributions for tsunami relief made after December 31, 2004, and on or before January
31, 2005, could be deducted as though they were made on December 31, 2004."** The new law gave
taxpayers a choice between reporting the deduction for charitable contributions to domestic charities for
tsunarrl14i5 relief either during 2004, thereby accelerating the deduction, or 2005, when the contribution was
made.

The adjustment to the charitable contribution deduction was very limited. Only cash contributions
made for tsunami relief to domestic charitable organizations were eligible for the acceleration into
2004."* In addition, contributions had to be made by January 31, 2005.*" Finally, single contributions
could not be treated as partially made in 2004 and partially made in 2005, but separate contributions could
be classified individually.*® The deduction acceleration permitted some taxpayers to engage in limited
post-tax year tax planning, which taxpayers ordinarily cannot do with charitable contributions.

D. CHARITABLE GIVING AND DISASTER RELIEF FOLLOWING HURRICANES KATRINA, RITA,
AND WILMA

Hurricane Katrina, which made landfall on August 29, 2005, “caused more damage than any other single
natural disaster in the history of the United States.”™*® Many were killed and hundreds of thousands of
people were displaced when their homes and businesses were damaged or destroyed.™® Property damage
from the hurricane exceeded $96 billion.” Following Hurricane Katrina, the National Response Plan
(NRP) was put into action.’® The NRP, recognizing the need to use both government and private

ESTIMATES 1 (2006). More than 230,000 people were killed by the 2004 Indian Ocean Tsunami. Id. In addition,
over 1.7 million people were displaced. Id.

Y1 INT’L FED’N OF RED CROSS AND RED CRESCENT SOC’YS, supranote 1, at 8, 168.

%2 The Tsunami Report Card: IndicatofoREIGN POL’Y, Dec. 2005, http://www.
foreignpolicy.com/story/cms.php?story_id=3273.

3 Act of Jan. 7, 2005, Pub. L. 109-1, 119 Stat. 3; see alsdBrown & Minty, supranote 44, at 5-6.

4 Act of Jan. 7, 2005, § 1, 119 Stat. at 3.

1 Sedd.

146 |d

147 Id.

148 SeePress Release, Internal Revenue Serv., New Law Encourages Tsunami Relief Contributions (Jan. 10, 2005),
available athttp://www.irs.gov/newsroom/article/0,,id=

133843,00.html (“The new law gives taxpayers the option of deducting the contributions on either their 2004 or
2005 returns, but not both.”).

9U.S. GOV’T ACCOUNTABILITY OFFICE, supranote 9, at 6.

%0 METRO. POLICY PROGRAM, THE BROOKINGS INST., NEW ORLEANS AFTER THE STORM: LESSONS FROM THE PAST,
APLAN FOR THE FUTURE 13-14 (2005), available at
http://www.brookings.edu/~/media/Files/rc/reports/2005/10metropolitanpolicy_fixauthorname/20051012_NewOrlea
ns.pdf.

151 U.S. Gov’T ACCOUNTABILITY OFFICE, supranote 9, at 6.

521d. at 8-9 (“The National Response Plan is designed on the premise that disaster response is generally handled by
local jurisdictions. . . . Local jurisdictions can also call on state resources to provide additional assistance. If an
incident is of such severity that it is deemed an incident of national significance, DHS and FEMA coordinate with
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resources in the event of a major incident, was established after the 9/11 terror attacks, and called for
cooperation between government agencies (i.e. FEMA) and private relief organizations (the American
Red Cross and others).”® The NRP is designed to address the response to both natural and man-made
disasters.”

Hurricane Katrina was devastating. However, unfortunately for residents of Louisiana and
Mississippi, Hurricane Katrina was not all nature had to offer. Shortly after Hurricane Katrina,
Hurricanes Rita and Wilma struck, increasing the damage and suffering. These hurricanes, which
overlapped the area hit by Hurricane Katrina, killed and displaced even more people, and further property
was damaged and destroyed. All told, the three hurricanes killed over 1200 people and caused massive
property damage in a tri-state area.” The result of all three hurricanes was an unprecedented need for
both government and private aid.

The amount of need overwhelmed many agencies. FEMA determined that almost 950,000 applicants
were eligible for housing assistance following Hurricane Katrina alone."® The American Red Cross
stated that it assisted more than 1.4 million families following Hurricanes Katrina, Rita, and Wilma.™" In
May 2007, more than twenty months after Hurricane Katrina made landfall, over 30,000 families who
were displaced by Hurricanes Katrina and Rita remained spread across the country and were still
receiving housing aid from FEMA; 13,000 families remained in FEMA trailers.'*®

In the wake of the 2005 record-setting hurricane season, Congress enacted several tax incentives for
individuals and corporations to engage in charitable giving, and also provided tax relief for victims of
Hurricanes Katrina, Rita, and Wilma.*® The temporary nature of the relief may not be sufficient to
address the long-term needs of these victims.

other federal agencies to provide the affected state and local governments with additional resources and
supplemental assistance.”).

% 1d. at 9.

154 Seeid. at 1 (noting that the NRP is designed to respond to “incidents of national significance, such as natural
disasters and terrorist attacks™).

155 SeeMETRO. POLICY PROGRAM, supranote 150, at 13 (“[Hurricane Katrina’s] death toll stands around 1,200
people in the multi-state affected area, with about 1,000 of the dead having resided in Louisiana.”); RICHARD D.
KNABB, DANIEL P. BROWN & JAMIE R. RHOME, NAT’L HURRICANE CTR., TROPICAL CYCLONE REPORT: HURRICANE
RITA 8 (2006), available athttp://www.nhc.noaa.gov/pdf/ TCR-AL182005_Rita.pdf; (“Seven fatalities have been

directly attributed to the forces of Rita. . . . At least 55 ‘indirect’ fatalities have [also] been reported . . . .””); RICHARD
J. PASCH, ERIC S. BLAKE, HUGH D. CoBB Ill & DAVID P. ROBERTS, NAT’L HURRICANE CTR., TROPICAL CYCLONE
REPORT: HURRICANE WILMA 5 (2006) (“Twenty-three deaths have been directly attributed to Wilma . . . .”),

available athttp://www.nhc.noaa.gov/pdf/TCR-AL252005_Wilma.pdf.

156 Federal Emergency Management Agency, Frequently Requested National Statistics Hurricane Katrina—One
Year Later, http://www.fema.gov/hazard/hurricane/

2005katrina/anniversary_factsheet.shtm (last visited Feb. 7, 2008).

157 AMERICAN RED CROSS, A YEAR OF HEALING: THE AMERICAN RED CROSS RESPONSE TO HURRICANES KATRINA,
RITA AND WILMA 2 (2006), available athttp://www.redcross.org/images/pdfs/Katrina_OneYearReport.pdf.

18 Shaila Dewan, Road to New Life After Katrina Is Claséo Many N.Y. TIMES, July 12, 2007, at Al. In February
2008, many families displaced by Katrina remained in FEMA trailers. FEMA agreed to move all families out of the
trailers no later than June 1, 2008 because of higher than normal indoor formaldehyde levels found during a study
conducted by the Centers for Disease Control. Press Release, Ctrs. for Disease Control and Prevention & Fed.
Emergency Mgmt Agency, CDC Releases Results of Formaldehyde Level Tests, (Feb. 14, 2008), available at
http://www.cdc.gov/od/oc/

media/pressrel/2008/r080214b.htm.

19 See, e.gKatrina Emergency Tax Relief Act (KETRA) of 2005, Pub. L. No. 109-73, 119 Stat. 2016; Gulf
Opportunity Zone Act (GO Zone Act) of 2005, Pub. L. No. 109-135, 119 Stat. 2577.
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The following sections discuss the temporary incentives Congress created for charitable giving.
These sections also discuss the temporary tax relief provided to the victims of Hurricanes Katrina, Rita,
and Wilma.

1. Tax Incentives for Charitable Giving

The Katrina Emergency Tax Relief Act of 2005 (“KETRA”) amended the Code to temporarily increase
the charitable deduction available to individuals and corporations.*® The deduction limits under KETRA
differed for individuals and corporations.'®*

Individuals could deduct qualified contributions made between August 28, 2005 and December 31,
2005 equal to as much as one hundred percent of their adjusted gross income.*®* Qualified contributions
had to be cash,'® and could not be made to establish or maintain a segregated fund or account over which
the donor (or his designee) had, or was reasonably expected to have, advisory privileges.'**

KETRA also increased the deduction available to corporations for charitable contributions. **®
KETRA permitted corporations a deduction for cash charitable contributions of up to the amount of the
corporation’s taxable income.™® To receive the increased charitable deduction under KETRA, corporate
contributions had to be made for relief efforts related to Hurricane Katrina.’*” The expanded AGI limit
was extended by the Gulf Opportunity Zone Act of 2005 (GO Zone Act) to include contributions for
relief efforts related to Hurricanes Rita and Wilma.'®®

Increased charitable deductions were not the only incentives Congress provided to encourage aid to
the hurricane victims. Other more targeted tax incentives were included in KETRA and expanded by the
GO Zone Act to encourage the provision of assistance to victims. First, a $500 exemption from income
was provided for individuals who provided housing to a person displaced by one of the hurricanes.'®®
Second, the standard mileage rate for deduction or reimbursement of mileage for the use of a vehicle for
charitable purposes was increased.'® There were also additional incentives for the contribution of food
inventories, and book inventories to public schools.'™ These additional incentives were designed to get
aid directly to the victims.

1% KETRA §8§ 301-06.

! Seeid. § 301.

1%21d. § 301(b)(1)(A) (“Any qualified contribution shall be allowed only to the extent that the aggregate of such
contributions does not exceed the excess of the taxpayer’s contribution base . . . over the amount of all other
charitable contributions

...7). “[T]he term ‘contribution base’ means adjusted gross income (computed without regard to any net operating
loss carryback to the taxable year .. .).” LR.C. § 170(b)(1)(G) (West Supp. 2007) (note that at the time KETRA
was passed, this definition was codified at I.R.C. § 170(b)(1)(F) (2000)).

13 KETRA § 301(d)(1)(A).

184 1d. § 301(d)(2).

1%51d. § 301(b)(2).

1%01d. § 301(b)(2)(A).

1°71d. § 301(d)(1)(B).

168 Gulf Opportunity Zone Act (GO Zone Act) of 2005, Pub. L. No. 109-135, § 201, 119 Stat. 2577, 2596 (codified
at I.R.C. § 1400S (Supp. V 2005)).

19 KETRA § 302(a). The exemption, available in 2005 and 2006, was capped at $2,000 per taxpayer providing
housing. Id. § 302(b).

%1d. 88 303-04.

*1d. 88 305-06.
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2. Tax Relief for Victims of Hurricanes Katrina, Rita, and Wilma

Along with the tax incentives to encourage individuals and corporations to give aid to victims, KETRA
and the GO Zone Act provided some additional tax relief to the victims of Hurricanes Katrina, Rita, and
Wilma. The relief available to victims of these hurricanes is described below.

First, the areas affected by the hurricanes were Presidentially declared disaster areas.'”® That
designation entitles victims to certain basic statutory relief. It allows victims to deduct casualty losses,"”
obtain replacement property without gain or loss recognition,"” and receive certain aid payments without
recognizing income.'”

In addition, KETRA permitted a victim of the hurricanes to exclude certain discharges of
indebtedness from an individual’s gross income.’”® The legislation excludes certain discharges of
indebtedness occurring before January 1, 2007.'”" However, if the indebtedness was incurred in
connection with a trade or business, or related to real property located outside the core disaster area, a
discharge of indebtedness was not eligible for exclusion from income under KETRA.'"® Individuals
could not receive benefits from both KETRA and section 108(a) of the Code.*"

Second, the limitations on personal casualty losses were suspended for losses on property in the
disaster areas.® Ordinarily, taxpayers can only deduct casualty losses exceeding ten percent of their
adjusted gross income and in excess of $100.**" Under KETRA and the GO Zone Act, these limitations do
not apply to losses attributable to the hurricanes or any other personal casualty losses.'® In addition, a
taxpayer can elect to accelerate the loss deduction to the year preceding the disaster for loss attributable to
any disaster in a Presidentially declared disaster area.'®

Third, taxpayers in the affected areas were permitted to make withdrawals of up to $100,000 from
qualified retirement accounts, including IRAs, without paying the ordinary penalties.’®* Although no
penalties were imposed on these withdrawals, ordinary income taxes had to be paid; but KETRA
permitted taxpayers to spread the income, and therefore the taxes, over three years.'® Taxpayers who
made such withdrawals were also permitted to repay the withdrawals within three years, thereby avoiding
payment of the taxes altogether.’® In addition, taxpayers who had previously made withdrawals to help
pay for the purchase of a home were permitted to repay the distributions without penalty, if the hurricanes
resulted in the cancellation of the purchase.'®

721d. § 2; GO Zone Act § 101, I.R.C. § 1400M (Supp. V 2005).

| R.C. § 165(h)-(i) (2000 & Supp. V 2005).

741d. § 1033(h).

5 1.R.C. § 139 (Supp. V 2005).

1 KETRA § 401(a).

Y71d. § 401(e).

7814, § 401(c).

1914, § 401(d).

18014, § 402.

81| R.C. § 165(h) (2000).

182 KETRA § 402; GO Zone Act § 201, I.R.C. § 1400S(b) (West Supp. 2007).
183 | R.C. § 165(i) (2000 & Supp. V 2005).

18 KETRA § 101; GO Zone Act § 201, I.R.C. § 1400Q(a) (Supp. V 2005).
1% KETRA § 101(e).

18 1d. § 101(c).

871d. § 102.
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Fourth, taxpayers in the affected areas were also permitted to take larger loans against their qualified
retirement accounts.™® The usual $50,000 limit for loans from a qualified retirement plan was increased
to $100,000 for victims of Hurricanes Katrina, Rita, and Wilma."®® In addition, the time for repayment of
such loans was extended.'®

I11. JUSTIFICATIONS OF DEDUCTION FOR CHARITABLE CONTRIBUTIONS

A. EXPLANATIONS FOR DONOR BEHAVIOR IN MAKING CHARITABLE CONTRIBUTIONS

It is difficult to determine precisely why donors give to charity. It is clear that different donors to a single
cause may have different motivations, and that a single donor may have different motivations depending
on the cause. Some reasons are intrinsic and depend on how giving makes the donor feel. Survey
responses indicate that charitable contributions are driven by feelings of approval or obligation, group
membership, individual benefit, and peer pressure. 11 However, economic considerations are also
important to the decision to give money to a charitable cause. The availability of a tax deduction or credit
for charitable contributions will increase the likelihood that individuals and corporations will make
contributions.*?

B. SELECTED JUSTIFICATIONS FOR THE CHARITABLE DEDUCTION

When the deduction for charitable contributions was first permitted in 1917, the reason appears to have
been “to ensure that the income tax would not suppress giving to charity.”**®* Over time, additional
justifications based on both economic and social philosophy theories have been put forward to support the
continued tax subsidization of charitable contributions.**

A determination regarding whether and to what extent a deduction or other tax benefit should be
implemented should involve a consideration of not only the impact on the tax system, but also overall tax
policy. Among the most frequently asserted goals of tax policy are equity, efficiency, and ability-to-
pay.’® Each of these goals can be defined in more than one way and may be in tension with the other

% 1d. § 103.

189 1d. § 103(a)(1).

19014d. § 103(b).

191 Gergen, supranote 23, at 1430.

192 SeeMichael J. Boskin & Martin Feldstein, Effects of the Charitable Deduction on Contributions by Low Income
and Middle Income Households: Evidence from the National Survey of PhilantB8dpgv. ECON. & STAT. 351,
354 (1977) (“Tax incentives to encourage giving by low and middle income households would induce a substantial
increase in the flow of funds to charitable organizations.”); Martin Feldstein & Amy Taylor, The Income Tax and
Charitable Contributions44 ECONOMETRICA 1201, 1217, 1221 (1976) (“[T]he current deductibility of charitable

gifts is a very efficient incentive, yielding more in additional gifts than the Treasury forgoes in potential additional
revenue.”); see alsdHarold M. Hochman & James D. Rodgers, The Optimal Tax Treatent of Charitable
Contributions 30 NAT’L. TAX J. 1, 13-15 (1977) (recommending a tax credit in lieu of deductibility for charitable
contributions); Joel Slemrod, Are Estimated Tax Elasticities Really Just Tax Evasion Elasticities? The Case of
CharitableContributions 71 REV. ECON. & STAT. 517, 522 (1989) (analyzing the tax responsiveness of charitable
giving in relation to misreporting, and concluding that “the responsiveness of actual giving is higher than is

suggested by studying reported contributions”).

193 Gergen, supranote 23, at 1396.

19 Sedd. at 1396-97.

1% See, e.gWilliam Blatt, The American Dream in Legislation: The Role of Popular Symbols in Wealth Tax, Policy
51 TAX. L. REV. 287, 299-303 (1996) (analyzing tax policy, and discussing equity, efficiency, and ability-to-pay as
common tax policy goals).
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goals.”®® However, in the abstract, most agree that these are important goals to be achieved by the tax
system, though many would include other goals as well.*’

One commonly used definition of efficiency is the Pareto optimality theory, under which, as a result
of a change in the system, at least one person’s position is improved and no person’s position is
worsened.™ It has been argued that a deduction for charitable contributions cannot result in Pareto
improvements, because some will either not want to support charity or will not want to support charity to
the extent that they bear the burden of the tax subsidy.'*

Another approach to determining efficiency is the Kaldor-Hicks model, which considers a policy to
be efficient if the societal gains resulting from a change more than offset the societal losses from the
change and no further improvement can be obtained by making additional changes in policy.”®® A policy
can be a Kaldor-Hicks improvement if the policy achieves better results than would occur without the
policy, but does not reach Kaldor-Hicks efficiency because additional improvements are possible.?*

Because the charitable deduction creates a disparity of treatment between donors based on whether
they itemize, some have argued that the charitable deduction should not be limited to itemizers.””® In
addition, because the benefits of a deduction depend on the taxpayer’s marginal tax rate, high income
taxpayggg receive a greater benefit than lower income taxpayers, violating the principle of vertical
equity.

Moreover, inequity is created among donors when different rules apply to contributions to aid
different disasters. Differential treatment may also create inequities for the victims both in aid available
and in tax consequences to the victims. Eliminating the disparity of the treatment of contributions by
eliminating the requirement that taxpayers itemize deductions could create a Kaldor-Hicks
improvement.®®

1% Seeid. at 301 (“[Tax policy] goals have their shortcomings. For one, they often conflict. Equity often clashes
with benefit and efficiency. . . . The conflict and imprecision of tax policy norms lead[s] to considerable
disagreement.”).

97 See, e.gid. at 299-303; Leandra Lederman, i St r anger than Fi ct i, 8MNd.U. LTRawx i
1620, 1658 (2007) (“The tax policy concerns usually considered in evaluating the appropriateness of a tax or
provision are equity, efficiency, and administrability.”).

198 Jules C. Coleman, Efficiency, Utility, and Wealth Maximizatip& HOFSTRA L. REV. 509, 515, 517 (1980)
(“Allocations that are Pareto superior increase at least one person’s utility without adversely affecting the utility of
another; they produce winners but no losers.”).

199 Gergen, supranote 23, at 1412.

200 Id.

% Segid. at 1412-13.

%02 \/ada Waters Lindsey, The Charitable Contribution Deduction: A Historical Review and a Look to the F@lire
NEB. L. REV. 1056, 1095-96 (2003) (advocating a credit for charitable contributions to permit equality of treatment
between itemizers and nonitemizers).

%3 Seeid. at 1082 (“[T]he current [charitable contribution] scheme creates the so-called ‘upside-down’ subsidy. The
‘upside-down’ subsidy means that low-income taxpayers will receive lower tax subsidies than high-income

taxpayers because of their lower marginal income tax rates.”). See generall§{ddie Baker, A Critical Analysis of the
Charitable Givhg Act of 2005 and the Charitable Aid, Recovery, and Empowerment Act o7 ZDOBSACTIONS:
TENN. J. Bus. L. 323 (2006) (discussing proposals made during 2005 in both the House and Senate to permit, among
other things, deduction of charitable contributions by nonitemizers).

% Some people might still prefer that no deduction be permitted because they do not like the choices that are made
about which causes are supported by charities. Therefore, an argument could still be made that such a change would
not achieve Pareto optimality.
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On the other hand, providing a tax credit for a charitable contribution may not be an improvement
under either of these theories because although it would benefit non-itemizers and those in lower tax
brackets, it would likely adversely impact higher-rate taxpayers if it were subject to an income phase-out.
But even if efficiency is not improved, vertical equity could be, because the results could further the idea
that those who have higher income should pay more and those with lower incomes pay less. Higher taxes
at higher income levels are also consistent with the ability-to-pay principle.

There are also several economic justifications for permitting a deduction for contributions to DROs.
First, individuals may believe that they do not need to contribute because others will. This belief, a
variant of the free-rider problem, may lead to too little aid being available.*® A charitable deduction may
help alleviate this problem by creating a tangible incentive to make charitable contributions.”®® Second,
gifts to DROs tend to provide a means of wealth redistribution.” This may cause a tax subsidy for
contributions to DROs to result in a Pareto improvement.?®

Disaster relief, along with certain other charitable purposes, may permit justification of the charitable
deduction on the grounds that the functions performed by the charity relieve a government burden.?®
Under the common law, charitable organizations were required do works that promoted the social welfare
or benefited the community.?*°

In the wake of a devastating man-made or natural disaster, most people and companies express an
interest in and willingness to help those in need. The fact that so many say that they are interested in and
willing to help may make the free-rider problem even greater. Thus, if allowing a greater deduction for
contributions to disaster relief increases contributions and provides more and better aid to the victims, the
result is likely a Pareto improvement. One benefit of a deduction for charitable contributions is that it
spreads the cost of providing charities’ services over all taxpayers, meaning that even those few who do
not want to help will bear little of the burden.?* At the same time, those who feel strongly about
providing assistance can do so at a reduced cost.

It is more difficult to support some of the arguments that favor the charitable deduction in some cases.
An example that might be harder to justify is the short-term acceleration of the deduction permitted for
the 2004 Indian Ocean tsunami relief effort.?? In that case, the aid was being sent to another country.
That means that United States taxpayers were paying for a benefit to those that were hurt, displaced, or
killed in another country. Although some victims were United States tourists, they did not make up the
bulk of those in need as a result of the tsunami.”** With respect to domestic relief, DROs often provide

205 SeeGergen, supranote 23, at 1399, 1448.

2% Seeid. at 1448.

207 |d

208 1d. at 1449. Few would argue that no aid of any kind should be given to disaster victims, making less likely the
argument that some will be worse off because they do not in any way want to fund relief efforts.

29’ SeeH.R. REP. NO. 75-1860, at 19 (1938) (“The exemption from taxation of money or property devoted to
charitable and other purposes is based upon the theory that the Government is compensated for the loss of revenue
by its relief from financial burden which would otherwise have to be met by appropriations from public funds, and
by the benefits resulting from the promotion of the general welfare.”), quoted inBob Jones Univ. v. United States,
461 U.S. 574, 590 (1983); see alscChristine Holland Anthony, Note, The Responsible Role for International
Charitable Grantmaking in the Wake of the September 11, 2001 Terrorist ABAAKSND. J. TRANSNAT’L L. 911,
917-18 (2006).

1 SeeBOGERT & BOGERT, supranote 77, § 361.

211 Fleischer, supranote 65, at 24-26.

212 Act of Jan. 7, 2005, Pub. L. 109-1, 119 Stat. 3.

Y. s. Help to TsTeami o0V iPoGuEkiISECiREWy Beg 30, 2004,
http://www.globalsecurity.org/military/library/news/2004/12/mil-041230-usia05.htm.
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services that would otherwise fall to government agencies, including providing emergency shelter,
clothing and food.?™ Thus, it is not hard to see that contributions to DROs in the United States, made to
aid domestic victims relieve a government burden.

However, whether this justification supports the requirement that donations be made to a domestic
organization is a more difficult question, especially given that domestic DROs are not limited to
providing domestic aid, nor are foreign DROs prohibited from providing aid in the United States. The
answer depends on one’s view of government responsibility. One view is that each government has an
obligation to provide aid to other countries as members of the global community.?* If this is the case,
and the government has a responsibility to provide foreign aid, a deduction should be available regardless
of whether contributions are made to a foreign or domestic charity, because regardless of the charity’s
location, the contributions will be used to fulfill a government obligation.

Even if a charitable deduction for contributions to foreign charitable entities can be justified as
fulfilling a government obligation to provide global aid, oversight problems remain. The United States
government has very little ability or authority to oversee the operations of foreign entities to ensure that
funds are used for purposes that would qualify the entity as a charitable organization in the United
States.”'® Moreover, there is an added concern that the funds could be diverted to uses that are at odds
with United States foreign policy or its interests.?!’

Perhaps requiring that contributions be made to a domestic organization, which can then transfer the
funds to a foreign aid organization, or use the funds to help with foreign relief efforts is a reasonable
compromise. This may also effectively transfer some oversight responsibilities to the domestic charity.
The domestic entity, which wants to keep its tax-exempt status, has a strong incentive to ensure that it is
working with reputable aid agencies abroad, and will only give funds to organizations that meet the
United States definition of charity. The domestic charity may also be in a better position than individual
or corporate donors to know which foreign aid agencies satisfy the requirements of our tax laws.

Moreover, if the cost and benefit of aiding the displaced and preventing the spread of disease is
looked at on a global basis, all of humanity benefits from the reduction of suffering.?*® In fact, with
respect to the Indian Ocean tsunami, the United States government seemed to take this position, with
President George W. Bush encouraging charitable giving to the cause,?° former Presidents Bill Clinton
and George H.W. Bush leading a fundraising drive,?®® and Congress passing legislation to encourage
additional contributions.?® However, this may not be an adequate justification. Since consistency in
treatment is important, there is little harm that is likely to result to the United States tax system as long as
deductible contributions are made to domestic charities, the donor intends for the aid to go to foreign
victims, and the aid is within the mission of the charity.

2% Seesupranotes 16-19.

215 SeePozen, supranote 57, at 599-601 (discussing how a deduction for contributions to foreign charities could
generate good will toward the government, and stating that “[a]gainst the widespread belief that the U.S. is stingy
with international aid, dismantling the water’s edge policy would demonstrate our commitment to foreign charity”).
216 Seesupranote 93.

217 seePozen, supranote 57, at 594-97.

28 pozen, supranote 57, at 582; see alsoAnthony, supranote 209, at 918, 920-21; Crimm, supranote 58, at 8, 12-
13.

219 president George W. Bush, Radio Address by the President to the Nation (Jan. 8, 2005), available at
http://www.usafreedomcorps.gov/about_usafc/newsroom/speeches

*20 Richard W. Stevenson & Stephanie Strom, Bush Asks His Father and Clinton to Raise Fymdly. TIMES, Jan.
4, 2005, at A9.

#2L SeeAct of Jan. 7, 2005, Pub. L. 109-1, 119 Stat. 3.
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It seems that the benefits conferred on disaster victims by the availability of aid from DROs
significantly outweighs the costs to individual dissenters who do not want to subsidize charitable
deductions. As a result, expanded deductions for contributions to disaster relief will be, at a minimum, a
Kaldor-Hicks improvement.?”?> Moreover, the effectiveness of private disaster relief, at least immediately
following the disaster, may be greater than that of having the government provide food, shelter, and water
to those who have lost their homes. Although smaller scale disasters are not as widely publicized, it still
may be more efficient for DROs, rather than government agencies, to provide aid.

C. OTHER JUSTIFICATIONS FOR GOVERNMENT SUBSIDIZATION OF PRIVATE RELIEF

In a 1988 article, Professor Mark Gergen used a variety of rationales to explain justifications for a
deduction for contributions to social service organizations, including DROs.?® In the context of disaster
relief, Professor Gergen posits that giving to charitable relief might be akin to the insurance system.?*
Individuals might contribute to a disaster that did not directly impact them, based on a belief that others
would contribute in the event they were affected by some other disaster. However, Professor Gergen
correctly dismisses the possibility, especially when the disaster is distant and the aid primarily helps the
poor.”® In dismissing this rationale, he notes the significant opportunity to free ride and the unlikelihood
that a donor will ever receive a reciprocal benefit.?®

Another rationale for providing a subsidy for charitable contributions, such as a tax deduction, is that
in some instances a private charity will be better able to meet the needs of those to be benefited.
Moreover, private charity may be more flexible and able to adjust to changing needs than would the
government. However, neither delivery mechanism is without problems, as evidenced by the fact that
both government and private aid providers experienced substantial failures following Hurricane
Katrina.??’ In addition, the U.S. government had problems getting personnel in place and was unable or
unwilling to accept foreign aid that was offered to assist in the aftermath of Hurricane Katrina.”® On the
other hand, charities are not always perceived as being better able to efficiently distribute aid. For
example, following the 9/11 terror attacks, many of the charities that received aid for the victims and their
survivors were criticized for not distributing funds quickly enough.?® For instance, the Salvation Army
offered to pay the expenses of the victims and their families.?®® This was an optimistic promise, and the
Salvation Army rapidly fell behind in performing this task because of the enormity of the job.?*

222 SeeGergen, supranote 23, at 1412 (“If winners win more than losers lose, a policy is a Kaldor-Hicks
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IV. THE PROBLEMS OF DIRECTED DONATIONS

A. SURPLUS FUNDS

Restricted gifts—gifts to charity that must be used for a purpose specified by the donor—may ultimately
be difficult for a charity to use. When charities receive more funds than are needed for the specified
charitable purpose, the charity may spend more than is optimal to meet the needs of the specified purpose;
such spending may also result in inadequate funding for another cause.??

This was illustrated in the aftermath of the 9/11 terror attacks. Excess funds may result if the number
of victims and the amount of damaged property for which the funds were donated is fixed.***
Unprecedented giving occurred following the attacks.?** Much of this giving was directed to the victims
of the terror attacks and their families.?®® As a result of giving being directed to 9/11 relief, other charities
received lower contributions, which meant that those charities had less money available to help those who
depended on their assistance.?*

The excess contributions to the 9/11 funds made it difficult for charities to accomplish their charitable
missions while maintaining their status as tax-exempt organizations. First, specific purpose charitable
organizations that were formed to aid the victims could not fulfill their mission and satisfy traditional
guidelines for making charitable distributions, which required distributions be based on need.?®” Second,
organizations like the American Red Cross faced very negative publicity if they redirected funds from
victims of the 9/11 terror attacks to other uses, regardless of the degree of need.?*®

One way that charities can address the problem caused by directed donations is through the doctrine
of cy pres: the charity could apply to a court for permission to use the money to a help similar group,
furthering as much of the donors’ intent as possible.”** However, cy pres is generally applied only if no
other option exists and it has become illegal, impossible, or impractical to realize the donor’s original
purpose.””® The Restatement (Third) of Trusts puts it this way:

Unless the terms of the trust provide otherwise, where property is placed in trust to be applied to a
designated charitable purpose and it is or becomes unlawful, impossible, or impracticable to carry
out that purpose, or to the extent it is or becomes wasteful to apply all of the property to the
designated purpose, the charitable trust will not fail but the court will direct application of the

232 SeeGergen, supranote 23, at 1425.

% geeKatz, supranote 83, at 272.

2% |d. at 252; see alsesupranote 76.

%5 Sedl.S. GEN. ACCOUNTING OFFICE, supranote 15, at 2, 10.

%8 Daniel Gross, Zero-Sum Chaity, SLATE, Jan. 20, 2005, http://www.slate.
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%7 Seesupranotes 132-33 and accompanying text; see alsdatz, supranote 83, at 267 (noting that disaster relief
organizations target victims who lack basic needs).

%8 Seesupranotes 134-35 and accompanying text.

%% RESTATEMENT (THIRD) OF TRUSTS § 67 cmt. a (2003) (“The [doctrine of cy pres] indicates the principle that,
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be.”).
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property or appropriate portion thereof to a charitable purpose that reasonably approximates the
designated purpose.®

The donor’s contribution is generally applied as nearly as possible to the donor’s intent under this
doctrine.?”® However, not all charitable contributions for which the donor’s intent cannot be carried out
can be cured through the application of cy pres.?*® The gift must have been made in trust for a charitable
purpose, the charitable purpose must be recognized by the law, and the accomplishment of the donor’s
purpose must have become illegal, impossible, or impractical.”** Many gifts will not satisfy all of the
requirements, such as in the case of the 9/11 victim funds, which will make reformation of the gift
difficult or impossible. In the case of the 9/11 victim funds, the victims could be identified, but the
donations were such that all of their short-and long-term needs were met. However, in the case of a
surplus, where the impossibility or impracticality of using the funds for the designated cause can be
clearly shown, it may be possible to convince a court to apply the doctrine of cy pres.?*> However, before
the doctrine of cy pres will be applied, the court must determine whether the donor intended that surplus
funds be returned to her or her heirs rather than used for another purpose.?”® Moreover, this still does not
address the negative publicity that may accompany a diversion of funds from one disaster to another.

Of course, a surplus of funds is not a problem for all widely publicized disasters. For instance, the
number of people displaced during the 2005 hurricane season was great enough to overwhelm charities’
resources as well as government disaster programs.?*’ However, the potential that there will be surplus
contributions should nevertheless be considered when drafting provisions that will encourage charitable
giving.

B. DIVERSION FROM OTHER USES

In the face of a highly publicized disaster, a donor may direct charitable contributions to one or more
DROs. However, this may result in the diversion of funds from other worthwhile causes because most
donors can make only limited contributions during a year. One source of the limitation on contributions a
particular donor will make during a single year may be the limitation on deductible charitable
contributions. Another limitation may be the amount of money that the donor has available; the donor
must balance the utility of donating to charity against the utility of other uses of the money including
personal consumption or savings.

V. SYSTEMIC IMPROVEMENTS FROM CONSISTENT TREATMENT OF DISASTERS BY THE TAX
CoDE

Temporary tax relief enacted following a disaster is not likely to be an effective or efficient means of
providing relief to the victims. First, the legislative process is not conducive to the speed with which
relief needs to be provided to the victims of a disaster.?*® Displaced or injured disaster victims generally

! RESTATEMENT (THIRD) OF TRUSTS § 67.

21d. § 67 cmt. a; FISCH, FREED & SCHACHTER, supranote 90, § 562.
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DUKE L.J. 51, 52, 56-57 (2006) (“[T]he legislative process was glacial in comparison to the dire needs developing
on the ground. Hurricane Katrina hit the Louisiana and Mississippi coastline on August 29, 2005. Two weeks
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require immediate assistance with food, housing, and medical care. Legislation takes time. With
legislation following a disaster, neither donors nor victims will know what to expect in terms of relief or
incentives that may be provided. Nonetheless, temporary tax relief may be politically expedient for
politicians who want to be seen “doing something” to help victims.

In addition, because of the localized nature of disasters, there is a tendency toward short-term,
localized relief when any temporary relief is provided.”*® Such relief may not be efficient or equitable:

[S]hort-lived tax relief may be problematic due to both lack of awareness of the relief on the part
of taxpayers and limited enforcement incentives on the part of the IRS. As a result, we might
expect above-average noncompliance with such provisions, both intentional and inadvertent, as
well as below-average utilization. Tax provisions, especially short-lived ones, are also not well-
suited to providing benefits to low-income beneficiaries . . . .**°

The legislation passed in the wake of Hurricanes Katrina, Rita, and Wilma®* resulted in the creation
of six categories of victims.®* Each category of victim was entitled to different tax relief.”* The more
categories of victims permitted by the Code, the greater the complexity of the tax system. The greater the
complexity, the harder it is for victims to figure out to what relief they are entitled.

In addition, more categories may result in less equity as otherwise similarly situated taxpayers are
treated differently. Although it is possible that the categories could be structured to increase equity
among victims, increased equity is not possible when the categories vary from disaster to disaster.

Although the time period within which charitable contributions could be made was limited following
Hurricanes Katrina, Rita, and Wilma, the expansion of the charitable deduction for individuals up to their
adjusted gross income permitted a benefit to accrue to nonrelief charities. As a result, this measure was
not well targeted to the disaster at hand. Moreover, it provided a benefit to nonrelief donors that in no
way aided disaster relief. In fact, charitable giving after an adjustment for inflation increased
significantly from 2004 to 2005.>* The increase applied to DROs such as the Red Cross International
and the Salvation Army,? and also other charitable organizations. Sixty percent of the charities
responding to a survey by the Giving USA Foundation and the Center for Philanthropy at Indiana
University reported that they had received more charitable contributions in 2005 than in 2004, even after
adjusting for inflation.?®

passed without legislative action . . . . Both the House and the Senate passed resolutions on September 21 adopting
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One means of preventing the inequity often associated with enacting temporary tax legislation
following individual disasters would be to enact legislation to provide relief for particular kinds of
disasters.”®” This would address the problem that a victim made homeless by one hurricane receives
different tax benefits than a victim of another hurricane. It could also address potential disparities in
treatment to victims of a hurricane and a flood or forest fire. However, this would require Congress to
foresee a variety of disasters and provide specific tax relief appropriate to each. It could also add
significant complexity to an already overburdened tax system.

Adopting this solution, but limiting it to very broad categories of disasters, would alleviate many of
the potential problems. One problem that might remain is that line-drawing questions would arise when
various disasters have overlapping elements, such as flooding, high winds, and fires. One possible way to
limit that problem would be to use very broad classifications such as man-made disasters and natural
disasters.

Man-made disasters would include things like the Oklahoma City bombing, the 9/11 terror attacks,
and the 2001 anthrax attacks. Natural disasters would include hurricanes, tornadoes, tsunamis,
earthquakes, floods, wildfires, and other similar events. In addition, thresholds for the amount of damage
or the number of people affected could be used to determine the types of tax relief available. Current law
is similar to this approach, with greater relief available following a Presidentially declared disaster than a
disaster that does not receive that designation.?®

Ambiguity and questions regarding which category of relief is available could still arise if different
treatment is afforded based on whether the disaster is natural or man-made. For instance, within which
category should a massive wild-fire fall if the original trigger for the fire was man-made but natural
causes result in its expansion to a major disaster? Even leaving aside the question of whether that original
trigger was intentional or accidental, this raises a number of questions. If the fire is triggered by human
action and is therefore considered man-made, and the relief available differs from the relief provided if it
had started as a result of natural conditions, horizontal equity is harmed. This means that a new category
would be needed, thereby increasing the complexity of the tax system.

Similarly, if the dollar value of the damage or number of victims is set as a threshold, there may still
be ambiguities. For instance, it will be necessary to determine who is a victim eligible for relief.
Presidentially declared disaster areas in some ways address this by providing a geographic area that is
covered.”™ The geographic area could continue to be used to determine who is eligible for relief. A
different approach, which might ensure that relief is provided to those most affected and most in need,
would be to use thresholds such as minimum harm or maximum income. Such thresholds would
potentially increase the record-keeping burden on victims or reduce compliance. In addition, although
more accurate relief could be provided, the more thresholds that are used, the more complexity that will
be added to the system.

With respect to disaster relief, the use of a charitable deduction permits the cost of relief to be spread
across society.?® It eliminates the free-rider problem to the extent that the cost of the charitable
contributions is placed on the tax system and the difference is added to the overall societal tax burden.
Moreover, tax preferences for charitable contributions to disaster relief result in funding for what is

»7 geeAprill & Schmalbeck, supranote 248, at 69 (“A more even response to taxpayers who are victimized in
particular ways would be desirable from a tax policy viewpoint.”).
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arguably a collective public good. All citizens benefit from the provision of food, medical care, shelter,
clothing and other necessary goods and services to those that have been harmed by a disaster, even if
some members of society are unable to see how they benefit from the providing those goods and services
to someone they do not know who lives thousands of miles away. The use of a deduction shifts some of
the cost from the donors to the rest of society. Professor Gergen theorizes that although this shifting
mechanism is imperfect, when coupled with the pleasure donors receive from giving, it makes
contribution to privately provided public goods tolerable.?*

In addition, the use of a deduction results in a relatively small cost in government revenues compared
to the cost of directly providing disaster victims with needed relief.”®* Tax subsidies may result in a lower
cost to government than direct government programs providing the same services.”®® With a tax
deduction, the government pays only a portion of the cost of the contribution to the charity.*®* The
availability of a deduction or credit may encourage individuals to make greater contributions to charity.

However, temporary or disaster-by-disaster tax relief is less likely to be effective. It generally will
not provide immediate relief to the poor, who are the victims who need it most.?®® It takes time for
legislation to make it through Congress. In addition, it may be difficult to target the relief to benefit only
the poor.”® The poor often pay little or no tax and do not generally have a financial cushion that will
permit them to absorb additional expenses associated with injury or property damage. Lower income
individuals and families will often require much more immediate aid than can be provided by tax relief,
even if they will receive some of the benefits.

Second, as in the case of KETRA and the GO Zone Act, the legislation may not be targeted
sufficiently well to ensure that tax relief actually goes to disaster relief. Increasing the limits on the
deduction available for charitable contributions without restricting the types of charities to which
contributions can be made may cause contributions to be made to causes other than disaster relief.?*’

In addition, some disasters require longer-term relief than others. For instance, many victims of
Hurricanes Katrina, Rita, and Wilma are not able to return to New Orleans over two years later.
Estimates suggest that about half of the pre-Katrina populations may never return.”®® Sixteen months
after the hurricanes, up to 200,000 displaced victims remained scattered across the United States, and
thousands of families remained in FEMA trailers.”®
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Legislative reactions to major disasters may be both too narrowly drawn and overly broad to address
the concerns at hand, creating disparate treatment to victims of disasters. Some victims will be swept in
to the relief offered as a result of a major disaster; for instance, the victims of Hurricanes Rita and Wilma
received much, but not all, of the relief offered to victims of Hurricane Katrina.? Similarly, the victims
of the Oklahoma City bombing and the anthrax attacks were rolled into some of the 9/11 relief.?”* Rolling
the victims of an earlier disaster into the relief provided to victims of subsequent disasters increases
equity among these disaster victims, but it does not create equity for victims of all disasters. Moreover,
the relief enacted may be different from disaster to disaster, as has been the case following recent
disasters, which reduces certainty in the tax law and decreases the equity of treatment among taxpayers.

John Rawls suggested that in structuring a just society the rules of law should be constructed from
behind a “veil of ignorance.”””® Behind the “veil,” one would not know where one would fall within the
society in terms of position or social status.””®* Because those who wrote the rules could possibly wind up
as the least fortunate in society, they would design rules that would be fair across all of society.”*

Rawls posited that those designing the rules for a just society would consider the worst possible
outcomes and would strive to obtain the best of the worst possible outcomes, which he called the
“maximin.”?" Starting from behind the veil of ignorance, those making the rules would have an incentive
to achieve the maximin because they would not know at the outset the position that they would occupy, or
if they might be victims of a disaster.?®

Using such a model to design disaster relief may be more realistic than using such a model to
redesign all of the laws that apply to society as a whole. Disasters by their very nature do not distinguish
between rich and poor or powerful and weak, although some types of disasters may be more likely to
affect one group over another. If broad-based rules are designed before the occurrence of a disaster and
then applied equally to all disasters, equity will be increased.

As a result, before the occurrence of the next mega-disaster, it would be advisable to consider the
results of recent mega-disasters, as well as both current charitable giving laws and the temporary
measures that followed these and other mega-disasters. After such study, legislation could be designed
that would address equity concerns and optimize contributions to disaster relief.

1% 5ee generall@ulf Opportunity Zone Act (GO Zone Act) of 2005, Pub. L. No. 109-135, 119 Stat. 2577; see also
Tolan, supranote 25, at 841-42.
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20051012 _concentratedpoverty.pdf; ARLOC SHERMAN & ISAAC SHAPIRO, CTR. ON BUDGET AND POLICY PRIORITIES,
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V1. CONCLUSION

The tax system is not well-suited to be a primary delivery mechanism for disaster relief, especially
through temporary post-disaster legislation. Legislation tends to be slow moving, as a result of the time
required to get an act through Congress. However, providing temporary tax relief may be politically
popular. Congress may feel compelled to enact relief legislation to prove that it is doing something to
relieve the victims’ suffering.

In addition, congressional action is likely only in the wake of massive disasters like the 9/11 terror
attacks, the 2004 Indian Ocean tsunami, and Hurricanes Katrina, Rita, and Wilma. Without intense media
attention, there may not be sufficient pressure from the legislators’ constituents, far from the disaster, to
cause legislators to act. However, the victims of less widely publicized disasters need help no less than
the victims of more high profile disasters.

Sound tax policy generally requires that there be equity between taxpayers who are similarly situated
and that taxes be imposed based on a taxpayer’s ability to pay. The temporary relief provisions enacted in
the wake of recent massive disasters violated both of these principles.

Many temporary relief provisions for disaster relief are hastily crafted and often not well targeted.
This is clearly seen in the increase in the limitations on charitable contributions for individuals in KETRA
and the GO Zone Act. The increase in giving to other charities, even after adjustment for inflation, is
evidence that at least this part of the legislation was not effective. This increase in individual giving to
charities with purposes other than disaster relief may also be inefficient.

Moreover, temporary tax relief legislation is not be an efficient means of encouraging charitable
contributions or getting aid to disaster victims. Because of their temporary nature, the contributions may
not get where they are needed most. Temporary relief is often inefficient.

Congress should adopt a single set of tax provisions to be applied to disaster relief. In doing so, there
should be careful study of the behavioral impact of each of the approaches that have been taken in each of
the temporary provisions relating to disaster relief. Moreover, such legislation should be undertaken
without the pressure of a recent disaster. Once disaster relief has been addressed, it should not be hastily
modified in the face of new disasters. Although there will not be the same pressure to pass this legislation
without a crush of victims from a recently past disaster, post-disaster legislation generally cannot be
completed in time to provide meaningful relief to the victims.

Perhaps the Rawlsian maximin would be helpful. If the veil of ignorance is applied, those writing the
policy cannot know whether they will fall victim to a disaster, therefore they have an incentive to ensure
that even if they are among the unfortunate, they will receive adequate aid, which could result in a better
tax model. An increase in the equity, efficiency, and effectiveness of the tax code, as well as improving
its adherence to the ability-to-pay principle, will benefit all taxpayers. Such improvements could also
improve our ability to get relief to the victims of disasters, both here and abroad. If the aid is more easily
obtained and distributed, all of society is better off. In addition, victims will be able to quickly get the aid
that they need and the donors will be able to ensure that their contributions will go to help the project or
cause that the donor thinks is most important.
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KAZAKHSTAN: RELIGIOUS FREEDOM SURVEY, SEPTEMBER 2009t
BY MuUsHFIG BAYRAM & JOHN KINAHAN

In its survey analysis of freedom of religion or belief in Kdwstan, Forum 18 News Service finds
continuing violations of humarnghts commitments. The country will be 2010 Chairpetise@ffice of
the OSCE, and faces the UN Universal Periodic Reyieweess in February 2010. Serious violations
Forum 18 has documert include: attacks on religious freedom by officials randimmgn President
Nursultan Nazarbaev down to local officials; literature censorship; stpsored encouragement of
religiousintolerance; legal restrictions on freedom of religion or beliefdg interrogations, threats and
fines affecting both registered andregistered religious communities and individuals; unfair trials; the
jailing of a few particularly disfavoured religious believergstrictions on the social and charitable
work of relgious communities; close police and KNB secret police surveillance of relighousiunities;
and attempts to deprive religious communities of their property. These violations interlock with violations
of otherfundamental human rights, such as freedomxpfession and of association.

Ahead of the UN Human Rights Council February 2010 Universal Periodic Review of Kazakhstan,
and the country becoming 2010 Chairperson-in-Office of the Organisation for Security and Co-operation
in Europe (OSCE), Forum 18 News Service has found that the country continues to violate its
commitments to implement freedom of religion or belief for all. These violations interlock with ongoing
violations of other fundamental human rights in Kazakhstan, such as freedom of expression and of
association, and the right to a fair trial.

Serious violations Forum 18 has documented include: attacks on religious freedom by officials
ranging from President Nursultan Nazarbaev down to local officials; censorship of religious literature;
state-sponsored encouragement of religious intolerance through state programmes and the media; legal
restrictions on freedom of religion or belief; raids, interrogations, threats and fines affecting both
registered and unregistered religious communities and individuals; unfair trials; the jailing of a few
particularly disfavoured religious believers; restrictions on the social and charitable work of religious
communities; close police and National Security Committee (KNB) secret police surveillance of religious
communities; and attempts to deprive religious communities of their property.

Kazakhstan is geographically the largest country in Central Asia, and has the second largest
population with nearly 16 million people. Roughly half the population are ethnic Kazakhs (regarded as
being of Muslim background) and the rest are made up of ethnic Uzbeks (likewise of Muslim
background), Slavs (mainly Russians and Ukrainians, many of Russian Orthodox or other Christian
background) and smaller minorities of Koreans, Germans and Poles. Kazakhstan's economy has been the
strongest in the region, buoyed by its oil and gas reserves, attracting migrants from its poorer neighbours.

President Nazarbaev has ruled Kazakhstan since 1989 when it was part of the Soviet Union. At the
start of his Soviet-era career he had a reputation for maintaining the party line against freedom of religion
or belief; his statements as President and the actions of his government suggest a continuing hostility to
this freedom. For example, he told a council meeting of his Nur Otan party in January 2008 that "it is
necessary to suppress the activity of illegal religious movements in Kazakhstan." Nazarbaev also claimed
that "tens of thousands of different missionary organisations work in Kazakhstan. We don't know their
purposes and intentions, and we should not allow such unchecked activity." He added the comment,
Kazinform stated, that "We are a secular state, religion is separate from the state, but this does not mean
that Kazakhstan should become the dumping ground for religious movements of all kinds." Nur Otan

'Reprinted with permission from Forum 18 News Service.
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should strengthen its position on the religious question "given the growth of influence of religions, above
all of Islam and Christianity, on the life of society."

Elections in Kazakhstan have been criticised by OSCE election observers, and in the last 2005
presidential election, Nazarbaev was said to have gained over 91 per cent of the vote. His Nur Otan
political party is the only party with deputies in the Majilis (lower house) of Parliament. Official rhetoric
routinely describes the state-backed Muslim Board and the Russian Orthodox Church as the "traditional”
faiths, even though the 1992 Religion Law, revised several times but still in force, declares in Article 4
that all religious communities are equal before the law and the Constitution bans discrimination on the
grounds of religious faith. Officials appear to divide other communities into those they tolerate and do not
regard as threatening, such as Jews, Catholics and small communities of Buddhists, and others which they
dub "sects" or worse. Such groups regarded with official suspicion include independent Muslims, Ahmadi
Muslims, most Protestants, Hare Krishna devotees and Jehovah's Witnesses.

I. OFFICIAL HOSTILITY TO FREEDOM OF RELIGION OR BELIEF

State officials from the President downwards routinely claim that Kazakhstan is known for religious
tolerance, while issuing intolerant statements about certain religious communities and attacking people
peacefully exercising their right to freedom of religion or belief.

This is part of a broader context of official hostility over several years. The "State Programme of
Patriotic Education of Citizens of Kazakhstan for 2006-8", approved by a Presidential Decree in October
2006, contains a section on how to combat what it stated was the growing interest in "non-traditional”
faiths. "Topical for the state at present without a doubt are questions of the organisation of the struggle
with the activisation of the activity of non-traditional religious associations and extremist organisations in
Kazakhstan directed above all at attracting the youth into their ranks," the State Programme declares. It
blames foreign propaganda for contributing to the spread of extremism in the past decade.

"The interest of youth in associations which are non-traditional for Kazakhstan, such as the [Hare]
Krishnaites and the Jehovah's Witnesses, as well as extremist organisations like the religious/political
group Hizb-ut-Tahrir and others is connected with the psychological influence of activist members of
these associations and organisations on the consciousness of young people. For this reason it is necessary
to draw up a clear mechanism to regulate the burning problems which arise in the religious sphere."”
Seminars, apparently as part of this programme, were held around Kazakhstan.

Similarly nationwide was the distribution of a Justice Ministry booklet called "How not to fall under
the influence of religious sects". This lamented that "very many young people” have joined "religious
sects”, which it identifies as including Jehovah's Witnesses, Baptists and Ahmadi Muslims. The booklet
equates all of these with the Hizb-ut-Tahrir Islamist political movement. "Transferring to other religious
faiths represents treason to one's country and faith," it added. It called for work with young people, who
""can only be called illiterate on a theological level", "to return them to consciousness, and such work must
be conducted by imams in mosques, academic theologians in towns and aksakals [elders] in small

villages.”

State-funded hostility to “destructive sects” also takes place at the local level. The Internal Policy
Department of the capital Astana confirmed to Forum 18 that it initiated and is fully financing a centre
that works with "victims of destructive sects”, which opened in September 2009. However, the
Department refused to name any of the "destructive sects" it was targeting.
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The authorities also attempt to encourage intolerance among state employees. In December 2008, the
local Religious Affairs Department lectured all students at the Kazakh Air Force's main training
establishment about what it described as "religious extremism" and "religious groups non-traditional for
Kazakhstan". Officer candidates and other students were also shown a 2004 Russian film "Religious Sects
- Freedom from Conscience". At one point the film - which has been seen by Forum 18 - claims that
the Hare Krishna faith incites devotees to commit murder.

Some officials indicate confidentially that they would prefer to work on the basis of the rule of law,
and do not like attacking freedom of religion or belief. As one official explained to Forum 18 in April
2008, "higher authorities" were responsible for charges against the pastor of an unregistered Baptist
church and banning its activity. "Often we are asked to limit religious communities by prosecuting them
and by other means," the official said. "Because the law can be easily manipulated, religious communities
fall victim to that." As is usually the case when officials indicate that "higher authorities” are behind
prosecutions, the official declined to state who these authorities were.

1. CENSORSHIP

Hostility to freedom of religion or belief has in 2009 translated into literature censorship. In April 2009
Anti-Terrorist Police seized Russian translations of the Koran published locally by the Ahmadi Muslim
community - whose charter allows them to publish literature - from a bookshop in the northern city of
Kostanay. Police claimed this was to allow the books to be "checked", and the bookshop chain involved
has since refused to stock the translation.

In September 2009 the Justice Ministry's Committee for Religious Affairs produced an "expert study"
alleging that the Jehovah's Witness magazines 'The Watchtower' and 'Awake' "creates preconditions for
the development of conflicts on inter-confessional grounds, for the aggravation of the religious and
social-political situation in the society, [and] presents a potential threat for the security of the state."
Jehovah's Witnesses think that this will lead to the Justice Ministry denying their application to register
the magazines as mass media, and to ban the magazines. In international law such as the International
Covenant on Civil and Political Rights - which entered into force in Kazakhstan on 24 April 2006 -
"national security" is not a permissible reason to restrict freedom of religion or belief.

I11. MASS MEDIA ATTACKS

The mass media is still used to promote intolerance against religious communities the authorities dislike.
In stark contrast to the state's access to the media, human rights defenders and disfavoured communities
are not granted such access or a right of reply to official allegations. Yevgeni Zhovtis of the Kazakhstan
International Bureau for Human Rights and Rule of Law, and Ninel Fokina of the Almaty Helsinki
Committee have repeatedly noted this use by the state of the media to influence public opinion against
freedom of religion or belief, and indeed the religious tolerance the state proclaims internationally. "All
these articles have one source: the KNB secret police,” Fokina told Forum 18. Told that journalists and
editors had denied this to Forum 18, she responded:"Wha's going to admit such coverage is ordered?"

Protestants such as Seventh-day Adventists, Baptists and Pentecostals have faced media attacks along
with Ahmadi Muslims, the Hare Krishna community and Jehovah's Witnesses. In one of many examples,
four separate newspapers published an identical article in early 2008 attacking the Jehovah's Witnesses.
One of the newspapers credited the article to a named former Jehovah's Witness, one credited a different
author, and two of the newspapers credited KNB secret police offices in different Kazakh regions.
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Media intolerance was particularly prominent in late 2008, when Parliament was considering
amendments to existing laws which would have seriously restricted freedom of religion or belief.
Parliamentary deputies and the media aggressively campaigned for the restrictions. Sociological research
cited by the Internal Policy Department of East Kazakhstan Regional Administration, in its Strategic Plan
for 2010 to 2012, revealed the impact such media campaigns of intolerance have on the population: in
August and
September 2008 it noted "a fall in the level of tolerance towards representatives of other faiths and
ethnicities" in the Region. Though the report does not make the link, at this time politicians and the media
were severely attacking allegedly "dangerous™ and "extremist"” religious communities in the campaign to
adopt the harsh amendments.

IV.RHETORIC TRANSFORMED INTO ACTION

Since 2005 two major legislative initiatives have been launched to tighten state control over all religious
activity and increase penalties for activity the authorities do not like. In 2005 laws affecting extremism
and national security were tightened, despite strong criticism from Kazakh human rights defenders and
OSCE legal opinions. These amendments also included tighter restrictions in the Religion Law and new
or increased penalties for "unauthorised" or "illegal” religious activity - such as unregistered religious
worship - under the Code of Administrative Offences.

The national security changes included provisions that: religious organisations must register with the
Ministry of Justice; unregistered religious activity was made an administrative offence; the authorities
were given the power to suspend the activities of or impose fines on the leaders of unregistered groups; a
religious organisation whose charter includes religious education may be denied registration if it does not
obtain approval from the Ministry of Education; and made unregistered missionary activity illegal and
force potential missionaries to register with the authorities. The extremism changes included provisions
that ban unregistered religious activity, give the state the power to designate religious or other groups as
extremist organisations and ban their activities, as well as to criminalise membership of a banned
organisation.

Also very strongly criticised by a wide range of national and international human rights defenders, as
well as other OSCE participating States, were the latest 2008-9 attempts to impose further legal
restrictions on freedom of religion or belief. The "Law on Amendments and Additions to Several
Legislative Acts on Questions of Freedom of Conscience and Religious Associations” would have
amended numerous articles of the current Religion Law, the Code of Administrative Offences and several
other laws. After being passed by Parliament and sent to the President for signature, he sent it for review
by the Constitutional Council. Although the Council ruled in February 2009 that the draft Law was
unconstitutional, its contents provide an insight into the aspects of freedom of religion or belief officials
are currently most hostile to.

Among the new restrictions, the Law would for the first time have explicitly banned unregistered
religious activity. It would also have banned anyone from sharing their beliefs without both the written
backing of a registered religious association and also personal state registration as a missionary. It would
have required permission from both parents for children to attend any religious event.

Small "religious groups” - the lowest level of registered community - would only have been
authorised to carry out religious activity with existing members and would not have been allowed to
maintain places of worship "open to a wide access”. Nor would they have been allowed to conduct
missionary activity. Apart from a few personal items, all religious literature imported into the country
would have required approval through a "religious expert assessment".
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Penalties for holding religious services, conducting charitable work, importing, publishing or
distributing religious literature or building or opening places of worship in violation of "demands
established in law" would have been increased. Repeat "offences” would have led to a religious
community being banned.

Kazakhstan long withheld permission for the OSCE Office for Democratic Institutions and Human Rights
(ODIHR) legal review of the draft Law to be published, and claimed - falsely - that the ODIHR was
responsible for this delay. In reality, the ODIHR had recommended to Kazakhstan that the Legal Opinion
be made public, as is normal practice. The OSCE / ODIHR review was eventually published in February
2009, when the proposed Law was with the President for signature.

The Law was found to be unconstitutional by Kazakhstan's Constitutional Council and not signed by
the President. Yevgeni Zhovtis of the Kazakhstan International Bureau for Human Rights and Rule of
Law pointed out to Forum 18 that the Constitutional Council's ruling on the draft Law implies that the
current Religion Law is also unconstitutional, as the ruling cited the Constitutional ban on limitations on
freedom of religion or belief. To seek a Constitutional Council review of the current Law, it would be
necessary for either 20 parliamentary deputies, a judge, or a senior government member to refer the Law
to the Council. Human rights defenders such as Ninel Fokina of the Almaty Helsinki Committee think it
would be very difficult for this to happen.

Kazakh human rights defenders have told Forum 18 that they think that the provisions of the draft
Law will be re-introduced after Kazakhstan ceases to be the OSCE Chairperson-in-Office at the end of
2010. Forum 18 understands that shortly before Parliament approved the Law, the then Foreign Minister
Marat Tazhin - who is understood to be strongly in favour of it - suggested that the Law be postponed
until after 2010.

In December 2011 Parliament plans to consider amendments to the NGO Law. The details of these
are unknown as yet, but they may target religious organisations.

V. PLANNED NEW ADMINISTRATIVE CODE

Moves are underway to complete a new Code of Administrative Offences, a major piece of legislation. In
July 2009 the Justice Ministry made public its initial draft. The draft was then sent to the Presidential
Administration for approval before being approved by the government for further transmission to
Parliament. The draft could be significantly amended before it reaches final approval, however
Kazakhstan has not sought the assistance of the OSCE in reviewing the draft, to help the country
implement its commitments on fundamental freedoms and the rule of law.

Two Articles in the current Code attack the peaceful exercise of freedom of religion or belief. Article
374-1 - first introduced in 2005 - punishes leading, participating in or financing an unregistered religious
community or social organisation. Article 375, a broadly framed article, punishes "violating the Law on
Religion" (including by leaders who reject state registration) by communities whose activity "contradicts
their aims and tasks™ or which is not listed in their state-approved statutes, and by individuals who
conduct "missionary activity" without a special licence from the state.

"Offences™" under these Articles are punishable by fines of up to 300 times the minimum monthly

wage and temporary or permanent bans on a religious organisation's activity. Foreign citizens or those
without citizenship found guilty of conducting unauthorized missionary activity are liable to deportation.
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The Justice Ministry draft leaves Article 374-1 unchanged, moving it to a new Article 451. The draft
removes two provisions from Article 375, reducing one fine from 100 times the minimum monthly wage
to between 50 and 80 times; and removing as "offences™ both "violating the rules for conducting religious
events outside the place of location of the religious association” and "organizing and conducting by
servants of cult and members of religious associations of children's and youth meetings and groups not
connected with the conducting of the cult". But most of Article 375 is unchanged as a new Article 452,
mostly retaining the same level of maximum fines but with new minimum fines. Victims of these Articles
and human rights defenders told Forum 18 these Articles should be scrapped entirely, rather than being
transferred almost word for word into the proposed new Code.

V1. UNREGISTERED PEACEFUL RELIGIOUS ACTIVITY PUNISHED

The most common violations of freedom of religion or belief are prosecutions for unregistered religious
activity - even though there is no clear basis for such prosecutions. The 2005 "national security"
amendments to the Religion Law changed Article 6-2 to state that formal registration [or notification] is
adequate. This directly contradicts Articles 4 and 9 of the Law, which state that juridical registration is
compulsory. Other legal irregularities - including the intimidation of defence lawyers - have accompanied
court proceedings against groups the government dislikes, such as the Hare Krishna community.

Council of Churches Baptists - who reject state registration on principle - have been particular targets
of Administrative Code Articles 374-1 and 375. Their leaders have repeatedly been fined for leading
unregistered religious worship and their congregations have repeatedly been banned, often for six month
periods. Baptists have complained to Forum 18 of the government's "economic war" against them simply
for practising their Constitutional right to meet for worship.

Jehovah's Witnesses have also been subjected to punishments, with bans on their activity and heavy
fines, particularly in the Caspian port town of Atyrau. In 2007, one was fined 100 times the minimum
monthly wage and five others 50 times each. In 2008, one member of the same community was again
fined 100 times, with seven others fined 50 times the minimum wage. The fines followed a raid and
confiscation of religious literature. The community eventually gained registration in January 2009, with
seven registration denials since 2001.

In addition, sentences under these two Articles can lead to further harassment. Rejecting state
accusations that meeting for worship without state registration is a crime, Council of Churches Baptists
refuse to pay fines imposed by the courts. This often leads courts to send bailiffs to issue restraining
orders on property or to confiscate items of value, including cars, pigs and washing machines. Courts
have also ordered that the fines be deducted at source from individuals' wages.

In several cases, refusal to pay fines or to halt worship by communities which have been "banned"
has led Baptist pastors to face further charges under Article 524 of the Code of Administrative Offences
(failure to carry out court decisions). In February 2009 in Akmola Region, which surrounds the capital
Astana, a judge fined the pastor of one such church and imposed a permanent ban on the church. This is
the first time a court in Kazakhstan has banned a Baptist church permanently. Previously such bans were
imposed for up to six months.

Short-term prison sentences have also been imposed. Baptist pastor Vasily Kliver, who has been fined

many times for leading unregistered worship, was given a five-day prison term in June 2009 for refusing
to pay the fines, the fourth Baptist leader to be given a short sentence since 2006.
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Such prosecutions can also result in people losing their employment. In January 2009, a Baptist had
his main source of income confiscated and been fired from his job, because he led worship without state
permission. Speaking of his former employer, who fired him after being visited by court officials, Pastor
Aleksandr Kerker said that "he is not to blame though - he was afraid."

VII. DENIALS OF STATE REGISTRATION

While insisting that registration is a requirement and punishing religious communities that either do not
wish to gain registration or have been denied it, officials often reject applications from communities they
do not like - even though Kazakhstan has made clear OSCE commitments to allow the exercise of
freedom of religion or belief without registration. This particularly affects non-Muslim communities in
rural areas, especially those led by or largely made up of ethnic Kazakhs or ethnic Uzbeks. The massive
fines on Jehovah's Witnesses in Atyrau in 2007 and 2008 for unregistered religious activity came after the
community had applied in vain for registration since 2001. On one occasion the application was rejected
because they failed to give work telephone numbers for the founding members (a number were pensioners
and had no work). The government tries to ensure that all Muslim communities function within the state-
backed Muslim Board and Muslim communities face great pressure to align themselves with it.

Echoing calls by local religious communities and human rights defenders for the abolition of any
registration requirement was Gay McDougall, the United Nations (UN) Independent Expert on Minority
Issues, who visited Kazakhstan in July 2009. "The existing law on registration of religious organisations
and activities should be brought into compliance with the Constitution of the Republic and international
legal standards," she declared at the end of the visit. "Such laws should in no way restrict the legitimate
activities of individuals or religious groups. Repressive measures against religious groups and their
members must stop immediately."”

VI1Il. FOREIGN RELIGIOUS WORKERS

In addition to fines and bans handed down under Articles 374-1 and 375, foreigners have been deported
for "illegal missionary activity”. Among them have been foreign Muslims, Christians and Jehovah's
Witnesses. In a January 2009 case, a Hare Krishna devotee was barred from entering the country after the
authorities claimed a court had found him guilty of the "offence™ of giving a private talk to devotees -
even though the courts involved told Forum 18 that no such hearing had taken place.

In a May 2008 case, two foreign Jehovah's Witnesses were detained by police and counter-terrorist
police and accused of "illegal missionary activity" - without written evidence being presented - before
being ordered to be deported. The charge itself contradicted the Kazakh legal provision that missionary
activity is permitted, if it is by a registered group whose registered charter permits this. Contrary to the
Vienna Convention on Consular Relations, the judge in the case denied the two detainees access to their
own diplomatic representatives.

IX. HARSH JAIL SENTENCES

Two cases have involved long jail sentences for religious believers. In February 2008, 14 out of 15
Muslims arrested in April 2007 were given prison sentences of between 14 and 19 and a half years at a
closed trial in the southern city of Shymkent. The remaining prisoner received a three-year corrective
labour sentence. Zhovtis of the Kazakhstan International Bureau for Human Rights and Rule of Law -
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who attended the trial with other human rights defenders - characterised the KNB secret police's method
of dealing with Muslims who have a different theology from the state-backed version of Islam as a
"power struggle”. The secrecy of the case, pretrial and trial methods and the severe punishment for crimes
the men had not committed revealed that struggle, he maintained to Forum 18.

Zhovtis said he believed this was a show trial to scare other Muslims who may try to be independent
in their theology and practice. Relatives and other local Muslims are concerned not only about the
convicted men and their families, but also about the impact the trial and heavy sentences are already
having in the area. "In the wake of this case, people in Shymkent and surroundings are afraid to talk to
religious Muslims, especially those with an outward Islamic appearance,” one relative told Forum 18,
another stating that "this has been done to discredit Islam and believers."

The KNB secret police claim that the group was preparing to blow up its Shymkent office was,
Zhovtis told Forum 18, not proven. Relatives of the men complained to Forum 18 that the KNB secret
police had planted evidence and that the trial was unfair. This was strongly supported by Fokina of the
Almaty Helsinki Committee. "Most of the evidence was built up on the testimony of one of the convicts,
where he allegedly admitted that he knew these people were planning to cause explosions,” Fokina told
Forum 18.

She was also concerned that the court decided to continue the trial behind closed doors after some of
the female relatives caused disturbances in the courtroom. "You know these are women and they may be
emotional about the injustice done to their husbands and brothers,” Fokina said. "That cannot serve as a
basis to announce a closed trial. They could have reimposed order in the courtroom instead. There is a law
on when a trial can be closed, and it was not respected,"” she stated. "The question is why journalists, civil
society and international organisations were not allowed in. It looks like the court just needed an excuse
to kick us out of the room."

Judge Shara Biysimbaeva, who presided over the trial, rejected these claims to Forum 18. KNB secret
police and Prosecutor's Office officials involved in the case refused to discuss it with Forum 18.

In January 2009, Elizaveta Drenicheva, a Russian working as a missionary for the Unification Church
(commonly known as the Moonies), was jailed for two years for sharing her beliefs in private seminars in
her flat. A member of the KNB secret police had been assigned to attend the seminars. Religious
believers, who strongly disagree with her beliefs, as well as human rights defenders, were alarmed by the
jail sentence. "This is a highly dangerous precedent," one Protestant who preferred not to be identified
told Forum 18. "It seems to me that any believer who preaches about sin and how to be saved from it
could be convicted in the same way." Two months later Drenicheva's prison term was commuted to a
fine, but she will still have a criminal record. Her case has been understood by religious communities and
human rights defenders as an official warning that there are limits to officially tolerated activities.

X. RELIGIOUS INVOLVEMENT WITH SOCIAL ACTIVITY RESTRICTED

The authorities have also moved against religious-inspired charitable projects. The day after a local
deputy prosecutor, an officer of the KNB secret police and three ordinary police officers at the Spiritual
Centre for the Rehabilitation of Drug Addicts and Alcoholics in the village of Steklyanka in East
Kazakhstan Region in January 2009, which found residents singing hymns, a court ordered the Protestant-
run centre closed for six months for conducting "religious measures without state registration”.
Prosecutors insisted this was "in violation of the aims and tasks of [the Centre's] statutes" and that
conducting religious activity on the premises of a social organisation violated the Law on Social
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Organisations, as well as the Religion Law. The organiser of the centre, who was also fined, told Forum
18 that those who attended did so voluntarily, and could leave at any time. They were not forced to accept
Christianity or participate in any religious activity if they did not wish to do so. Other religious-run
charitable ventures have faced similar pressure.

A Catholic priest in Pavlodar was denied access in June 2009 to a resident of a psychiatric home who
had asked for a visit so that the priest could hear his confession. The priest noted that access for Catholic
priests to people in closed institutions, including prisons, had become more difficult and bureaucratic.

In 2007, Jehovah's Witnesses were barred from further visits to a prison in East Kazakhstan Region
they had been visiting since 1998. When inmates who had requested the visits complained to the
Prosecutor's Office, the Jehovah's Witnesses discovered that the Justice Ministry had ruled that it "did not
recommend"” visits by Jehovah's Witnesses to prisons. After complaints to the Human Rights
Ombudsperson, the ban on visiting the East Kazakhstan prison was overturned, though visits could not
resume until June 2009. Prison officials will not let visiting Jehovah's Witnesses hand over religious
literature to prisoners who want it. The regional prison administration has to approve and stamp each item
of literature. This censorship is arranged by the local camp administration, and cannot be expedited by the
religious community itself supplying copies of literature. The administration of other prisons from
which Jehovah's Witnesses were barred in 2007 have blocked the resumption of visits.

XI. SURVEILLANCE AND RAIDS

All religious communities remain under surveillance by the ordinary police and KNB secret police. In
August 2009 Pastor Valeri Sudorgin of Atyrau Nazarene Protestant Church was summoned to Atyrau
Anti-Terror Police, who told him to bring the church's registered charter and list of church members.
Once he arrived he was questioned for some 90 minutes, photographed, fingerprinted and then released,
he told Forum 18.

"Officer Amantai asked questions like ‘where | was born,' ‘where | came from,' 'how | became a
pastor,' 'who opened the church,' ‘where do the church members work,' 'how much they earn,' ‘how much
in offerings are collected in the church,' ‘where we get funds,' 'on what means | survive,’ whether there are
members with court convictions,' ‘whether we distribute religious literature," ‘where we get the literature
from," ‘whether we hold meetings for a wider public,' 'whether we compel ethnic Kazakhs to convert to
Christianity," Sudorgin told Forum 18.

Muslims in the same region told Radio Free Europe that the same month they were summoned and
guestioned by the local KNB secret police and questioned as to why they practice their faith outside the
structures of the state-backed Muslim Board. One said the Board's local imam provided the KNB with
lists of such local Muslims. He said he was beaten and threatened during questioning. Another had his
passport confiscated for no reason, and said his wife - who covers her head - was attacked by unknown
men who relatives believe were acting for the KNB. Again, officials denied all the allegations.

Many communities - particularly those described by the authorities as "non-traditional™ such as
Ahmadi Muslims - have faced raids, which often occur when they are meeting for worship. Officers have
filmed members of communities on private property against their express wishes. They have forced or
tried to force those attending such services to show their identity documents, give their home addresses,
and write statements about why they were present and what they were doing. The authorities show
particular interest in why children are present.
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During a raid on the Ahmadi Muslim community in Semey (Semipalatinsk), eastern Kazakhstan, just
before Friday prayers on 6 March 2009, two officers of the police Anti-Terrorism Department forced all
those present to give their personal information and write statements about when they entered the Ahmadi
movement, what differences exist between Ahmadi Muslims and other Muslims, and whether or not they
were forced to join the Ahmadi movement. The leader was also asked to explain in writing why those
praying at the private flat did not go to the mosque and when and why they meet in the flat.

Three weeks later, on 27 March 2009, police again raided the Ahmadis at Friday prayers and ordered
all present to come to a police station for questioning and to write statements, where they were each
detained for between three and four hours. As the Ahmadis pointed out to Forum 18, "this was obviously
a breach of the law since the beginning."

In another example, within hours of members of the Pavlodar Grace Church arriving in the town of
Uspen, police broke into the house where they were staying. Investigators pressured a local woman - who
was also beaten - to sign a statement that she had been coerced into performing a religious ritual and
prosecutions were opened against two of the visitors. Officials denied the allegations
to Forum 18.

The Grace Church has faced repeated raids and investigations across Kazakhstan and a ban on its
senior pastor - a US citizen — from entering the country. Church members have been accused of
espionage, storing psychotropic (mind-altering) drugs, tax fraud and stirring up inter-religious enmity.

Several religious communities have told Forum 18 that the KNB secret police often sends officers
incognito to attend religious events and spy on communities, and has tried to recruit members as
informers.

XI1. INTRUSIVE QUESTIONING

Hostility against freedom of religion or belief also takes the form of pressure, which has been increasing
for some years, on a wide range of non-Muslim religious communities to answer highly intrusive
guestions - including on such matters as who a religious leaders "close friends and comrades™ are. These
guestions are known to be presented either by way of unexpected phone calls from the authorities, or in
the form of detailed questionnaires. The intrusive questions - which Kazakh human rights defenders point
out are unconstitutional - have been asked nationwide, but there does not appear to be a clear pattern of
when questions are asked or which non-Muslim leaders are targeted.

Completing the questionnaires has often been linked by officials with the success or otherwise of
registration applications, although registered communities are also targeted for questioning. The
guestionnaires, which come in two basic forms, contain very similar questions. Among the numerous
guestions are: the ethnicity of congregation members, their profession, their individual political
preferences, "the most influential and authoritative people in the community,"” foreign missionaries, media
contacts, "facts demanding attention on the part of state bodies,” military service of congregation leaders,
their foreign language knowledge, and media articles written.

The questions are presented by a number of official bodies, and it is not clear who drew them up.
They appear to originate in the Justice Ministry, possibly working with the KNB secret police. Officials
have variously claimed to Forum 18 that the questionnaires are "a simple formality which the religious
communities need to do every now and then,” or are for "a database on religious organisations." The
guestions have raised concern in some religious communities, while others regard them as nothing serious
and feel obliged to answer them, even though they have no legal obligation to do so.
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XI11l. THREATS TO THE PROPERTY OF RELIGIOUS COMMUNITIES

Religious communities the government dislikes can face problems retaining legal ownership of property.
Most prominently, local officials have repeatedly moved to strip members of a Hare Krishna commune
near Almaty of its property, both through the courts and using threats to individual community members.
Although the community was registered locally in May 2002, official investigations began soon after
during which officials at the Prosecutor's Office and the police openly declared that they would make
every effort to expel the Hare Krishna community from the district.

Amid an international outcry, the authorities bulldozed 26 of the original 66 homes owned by
devotees in November 2006 and June 2007. The court also stripped the commune of ownership of the
separate 47.7-hectare (118 acre) farm. No compensation was ever offered for the seized farm or for the 26
bulldozed homes. Similar homes owned by non-Hare Krishna devotees on the same basis have not been
touched. Since then, officials have continued to disrupt worship at the site and have threatened to seize
the farmhouse, where the temple is located. In negotiations with the central government, the Hare Krishna
community has been offered alternative sites, but all have been further from Almaty and unable to sustain
any agriculture.

Religious communities are often reluctant to discuss official threats to their property. But other
known examples include cases launched by Almaty regional Public Prosecutor's Office in 2008 against
Christian and Muslim religious organisations. Among them is Agafe Protestant Church, the regional
Economic Court ruling - despite numerous violations of due process - that the Church's building and land
should be confiscated. Similar attempts to seize religious property continue elsewhere in Kazakhstan.
Near the north-western town of Alga, New Life Protestant Church was evicted from its building. Also in
Semey, Grace Protestant Church was forced to brick up windows, as the Fire Brigade insisted on this "in
case there is a fire in the neighbouring property.” The Church was also prohibited from using its own
building.

Council of Churches Baptists - who meet for worship in privately-owned homes - have received
numerous threats that such homes will be confiscated if they continue to use them for worship. However,
although some homes have been officially sealed by court executors in recent years, none has yet been
seized.

XIV. IMPLEMENTATION OF COMMITMENTS

Kazakhstan has promised that it will implement its UN and OSCE commitments, stated that as 2010
Chairperson-in-Office it will include a specific focus on human rights, and claims to be a place of
religious tolerance. For this rhetoric to become reality, it will be necessary to:

a. end attacks on religious freedom by officials ranging from President Nazarbaev down to local
officials;

b. end censorship of religious literature;

c. end state-sponsored encouragement of religious intolerance through state programmes and the
media;

d. end "legal” restrictions on freedom of religion or belief;

e. end raids, interrogations, threats and fines affecting both registered and unregistered religious
communities and individuals;
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f. end unfair trials;

g. end actions against foreign religious workers;

h. end the jailing of a few particularly disfavoured religious believers;

i. end restrictions on the social and charitable work of religious communities;

J- end close police and KNB secret police surveillance of religious communities;
k. and end attempts to deprive religious communities of their property. (END)

A compilation of Organisation for Security and Co-operation in Europe (OSCE) freedom of religion or
belief commitments can be found at <http://www.forum18.org/Archive.php?article_id=1351>.

(Printer friendly and PDF views of this article are available at
<http://www.forum18.org/Archive.php?article_id=1352>.)

More reports on freedom of thought, conscience and belief in Kazakhstan can be found at
<http://www.forum18.org/Archive.php?query=&religion=all&country=29>.

For a personal commentary on how attacking religious freedom damages national security in Kazakhstan,
see F18News <http://www.forum18.org/Archive.php?article_id=564>.

Previous Forum 18 Kazakhstan religious freedom surveys are at
<http://www.forum18.org/Analyses.php?region=29>.

A printer-friendly map of Kazakhstan is available at
<http://www.nationalgeographic.com/xpeditions/atlas/index.html?Parent=asia&Rootmap=kazakh>.
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Two STEPS FORWARD ONE STEP BACK |
DEVELOPMENTS IN THE REGULATION OF CIVIL SOCIETY ORGANIZATIONS

IN CHINA

By KARLA W. SIMON*

I. INTRODUCTION

Against a backdrop of sensational stories in the Western press regarding what can only be described as
repressive events in China affecting activists, public interest lawyers, and civil society generally, | have
written this short paper to present a more optimistic perspective on what is happening during these tense
times leading up to the 60" Anniversary of the Peoples’ Republic of China on October 1, 2009.

In previous papers, most recently in an article published in the Fordham International Law Journal
entitled: Regulation of Civil Society Organizations in China: Necessary Changes after the Olympic
Games and the Sichuan Earthquakk FORDHAM J. INT’L L. 943 (2009), | have described the regulatory
structure for China’s CSOs.! Calling them CSOs may bother some people, but there is clearly a
continuum of organizations in China that fit within the general sphere of civil society organizations as
they are understood in the West — those that are separate from the state, the business sector, and the state
sector. There are obviously quite a few GONGOs in China (government-organized and operated non-
governmental organizations). But on the continuum toward the unregistered grass roots organizations
which are free entirely from government regulation (but in peril if they do anything the government does
not like), there are others with varying degrees of autonomy, including organizations registered as for-
profit or commercial entities.

Indeed it is problems presented by the business form of registration that faced the “public interest law
firm” the Open Constitution Initiative, known in Chinese as Gongmengdhat was shut down in July of this
year. Xu Zhiyong and another lawyer were arrested but were later released in August, after the new
American ambassador to China, the former Utah governor Jon M. Huntsman Jr., arrived in Beijing. The
authorities charged that it was improperly registered as a commercial entity (claiming that it instead was
carrying out social organization type activities) and that it failed to pay taxes on a $100,000 grant received
from Yale’s China Law Center. Given Mr. Xu’s international stature and reputation for working within
the law, legal scholars both in China and abroad said that his prosecution suggested a new level of
repression.

A. How ARE CSOs REGULATED IN CHINA TODAY?

Looking at organizations that are in fact registered in accordance with regulations that relate to CSOs
rather than business organizations, the formal legal position of CSOs in China suggests a great deal about
how they are viewed within the state-party system. Prior to the establishment of the PRC in 1949, there
were CSOs, and they were, to some extent, encouraged by Mao Zedong. After 1949, they were for all

! This paper relies on language used in that article to describe various aspects of the laws affecting the three types of
CSOs in China. Footnotes to sources may be found there.
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intents and purposes outlawed and/or absorbed into the state-party system. After the reform and opening
up began under Deng Xiaoping, the current regulation of civil society entities began with the
establishment of the Department on the Management of Social Organizations (Shetuan iwithin the
Ministry of Civil Affairs (MoCA) in 1988-89. The adoption of the new 1982 Constitution, which
recognized the right to freedom of association in Article 35, and the General Principles of Civil Law
(GPCL), effective from January 1, 1987 preceded this development but were needed for the regulations
promulgated under them to be effective. In the GPCL, social organizations are grouped with government
organs and public institutions as legal entities that are different from enterprises. Subsequent to the
introduction of the GPCL, the State Council issued two sets of regulations concerning CSOs — on
foundations in 1988 and on social organizations in 1989. Although this first period of regulation has been
described by the then head of what was later called the MoCA ‘“Department on NGOs” as being
somewhat chaotic, it was clearly a time when the state apparatus was struggling to find a way to harness
resources for addressing social and economic needs without losing too much control of the social/civil
sector. One of the most interesting features of the legal landscape for CSOs in China is that despite the
Constitution’s guarantee of freedom of association, certain kinds of social organizations, such as alumni
associations or social clubs, were expressly forbidden. According to Professor Ge Yunsong, the “Reply
on Matters in the Application for Establishing Social Organizations,” issued on 27 October 1990, states
that MoCA specifically requires SOs to have public benefit purposes.

Students of the current legal environment for CSOs in China know how difficult it is to form either an
SO (which is the Roman law legal form of association, with a socialist law overtone) or a foundation
(again, a Roman law legal form). Both forms of organization require “dual management” in China, which
is required under the second wave of CSO regulations — the 1998 SO Regulations, the 1998 Provisional
Regulations on Non-Commercial Entities (like private schools and scientific research organizations),? and
the 2004 Foundation Regulations. This means that each organization, before it is registered at the local or
national level office of MoCA, must have a supervisory unit (yewu zhuguan danwedpprove (shencha
its registration. The supervisory unit is also responsible for oversight of the organization’s finances, etc.

1. Social Organizations

In practice the dual management requirement means that many SOs remain unregistered because the
potential supervisory bodies will not agree to engage in overseeing these organizations. There appears to
be no way to force the these units to act on a request that they become a sponsor — the agreement required
is not clearly a license that could come within the 2004 Administrative Licensing Law. However, the
failure to act may be the subject of judicial review. Obtaining approval for registration from government
agencies or mass organizations that are sought as sponsoring organizations does not appear to require
them to act — the granting of permission is entirely discretionary on their part. Indeed, because it is not
clear what documents need to be submitted to obtain sponsorship by an appropriate entity, potential
sponsors can seemingly drag out the process as long as they wish.

The requirement for dual management thus allows the government to manipulate the number of
organizations that can be registered in any given locality. In addition, the SO Regulations specifically
provide that the Ministry of Civil Affairs may deny registration if “in the same administrative area there is
already a social organization active in the same (xiang tong)or similar (xiang si)area of work, there is no
need for a new organization to be established.” According to Professor Ge, official documents describe
this provision as aiming to avoid a situation in which there might be too many organizations, “developing
without planning,” and possibly causing “malicious competition” among organizations. It is thus entirely
possible that the process of attempting registration may lead government officials to establish an SO so as

? Because these are specialized organizations, this paper does not address them in particular. | have, however,
written about them in another article.
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to make it impossible to register one that is not tightly tied to the government. It is clear that these
restrictions on SO organizations make it very difficult for Chinese citizens to exercise freedom of
association, even though it is guaranteed by the Constitution.

2. Foundations.

The 2004 foundation regulations provide for two different types of organizations — private foundations
(apparently those formed by private individuals or businesses) and public-fundraising foundations. The
latter, earlier recognized by the 1989 SO regulations as SOs, would appear to be the old local fund-raising
foundations that have existed since the 1990’s and have the appearance of GONGOs . The former kind of
foundation is new and is clearly intended to make it possible for wealthy individuals and rich corporations
to form their own entities to carry out charitable activities. And there has clearly been a positive response
in that regard, as the giving statistics from 2007 and press reports regarding new foundations indicate.

Although the dual management requirement is inhibitive of the formation of foundations, | have no
guarrel with the notion that they must be public benefit organizations. Thus, making them subject to the
additional scrutiny that the proposed Charity Law® will provide for public benefit CSOs seems
appropriate (although “triple management” should in no event be allowed!) In addition, regulations
appear to permit the Ministry of Civil Affairs to act as the registering and oversight agency with regard to
large national private foundations, and the experience of the newly registered Narada Foundation
(registered 2007) offers proof that MoCA will assume this role. It also opens the possibility that as a
practical matter MoCA may not necessarily enforce the dual management requirement of the 2004
regulations with regard to smaller foundations when it chooses not to.

On the other hand, the fact that foundations are required to have high endowments is something that
should be reconsidered. If they are national private foundations, they appear to be expected to have 20
million yuan in permanent endowment. In addition, local private foundations that do not engage in fund-
raising are expected to have 2 million yuan ($29,200) in permanent endowment. As to fund-raising
foundations, the local ones are expected to have 4 million yuan ($58,400) in permanent endowment,
which is increased to 8 million yuan for the national ones ($116,800). These thresholds are very high for
Chinese circumstances, in particular for the fund-raising foundations.

B. WHAT ARE THE HOPEFUL DEVELOPMENTS?

1. White Paper on Political Democracy, 2005
The White Paper sees two roles for NPOs:

a. First, provision of basic public services that State cannot or need not provide any longer, or
provide them in partnership with State (see Outsourcing to CSOs below)

b. Second, as constructive sources of citizen input

“The building of political democracy with Chinese characteristics is progressing with the
times, exhibiting great vigor and vitality. . . . When democratic centralism is practiced, it
requires that we give full play to democracy and discuss matters of concern collectively,
so that people’s wishes and demands are fully expressed and reflected. . .. There is still a
long way to go in China’s building of political democracy.”

® Recent information suggests that the law may be delayed while other more urgent projects are pursued.
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2. Signs of democratic reform

Signs of democratic reform became evident in the grassroots of the Communist Party of China (CPC), as
it made "Party building™ its top priority at the fourth plenary session of the 17th CPC Central Committee
September 15-18, 2009. A draft framework for "Party building" was deliberated during the four-day
session. Reforms include local elections for party representatives. The move is considered a significant
sign to boost the CPC's desire to advance its internal democracy which, it is anticipated, will drive ahead
the building of democracy in Chinese society, said Cai Xia, a professor with the Party School of the CPC
Central Committee. ChinaScope Issue #24.

3. The 2009-2010 National Human Rights Action Plan

As part of the 2009-2010 National Human Rights Action Plan, the Chinese Government has stressed the
following:

The construction and management of social organizations will be strengthened to enhance their
functions in serving society. Revisions will be made to the Regulations on the Registration and
Management of Social Organizations, Interim Regulations on the Registration and Management of
Private Non-enterprise Entities, and Regulations on the Management of Foundations to ensure
social organizations conduct activities in accordance with the law and their respective charters.
The government encourages social organizations to participate in social management and public
services, encourages the establishment of private non-enterprise entities in the fields of education,
science and technology, culture, health care, sports and public welfare. It gives play to the social
functions of social organizations such as industry associations, societies, and chambers of
commerce, and develops and standardizes all kinds of foundations to promote programs for the
public good.

4. OQutsourcing to Social Services to CSOs

In 2009 the Ministry of Civil Affairs commissioned the International Center for Civil Society Law to
produce a report on Outsourcing of Social Services to CSOs — Lessons from Abroad (paid for by the
World Bank, with a travel grant from the US-China Legal Cooperation Fund). Together with Political
Scientist Lester Salamon of the Johns Hopkins University, Dr. Leon Irish and Prof. Karla Simon
produced a report of over 150 pages and did Country Studies of 10 different countries. The report was
presented in draft form in June 2009 to a group of officials and CSO leaders and scholars, where it was
overwhelmingly well-received. It was revised to reflect their comments and will be published on the
World Bank’s Beijing website. Recommendations included the following:

a. that China should use various forms of outsourcing, not just contracts (this is already being put
into practice in certain provinces and municipalities throughout China);

b. that training of local officials and CSOs would be crucial to successful outsourcing; and
c. that further study of successful outsourcing in other countries would be warranted.

Local experiments with outsourcing were discussed and elaborated on during the meetings in Beijing. The
report is available at http://www-
wds.worldbank.org/external/default/main?pagePK=64193027&piPK=64187937&theSitePK=523679&me
nuPK=64187510&searchMenuPK=64187283&theSitePK=523679&entitylD=000333038_200909172305
33&searchMenuPK=64187283&theSitePK=523679.
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C. LOCAL EXPERIMENTS ON THE DUAL MANAGEMENT SYSTEM

It has been traditional in China since Imperial times to have major national changes in law and regulations
to be “tried out” first through local experiments. Indeed the Ministry of Civil Affairs reported at a
meeting in February of five different types of local level experiments in places such as Qingdao
municipality and Jiamusi municipality to get rid of the dual management system. In a report published by
the Chinese Association of NGOs in its January/February Newsletter for 2009, there are five different
methods for getting rid of the dual management system:

a. getting rid of dual management altogether and moving to a registration system;
b. moving to a “documentation system;”

c. adjusting the supervisory authority’s permission process;

d. reducing the oversight role of the supervisory authority; and

e. making it possible to have a one-stop shop, with MoCA having both registration and supervisory
powers.

The documentation system (instead of registration) is a very promising development, and it is being
used for small local CSOs that provide services to the poor and other persons suffering social or economic
disabilities (children of migrant workers, etc.) It does not require a formal registration, but a CSO is
granted “recognition” by the local civil affairs authorities if it files papers with them. The “one-stop shop”
(no sponsor) requires registration with MoCA, and it is being used for certain types of CSOs, such as
trade associations (these obviously do not threaten the government but assist with economic development.

A report published by the China Trade Associations and Chambers of Commerce says that the
Ministry of Civil Affairs and the government of Shenzhen, a southern city located in Guangdong
Province, signed an agreement in July under which they will attempt a reform in Shenzhen of parts of the
social organization regulation (SO) system applicable throughout China. According to the agreement,
some aspects of the 1998 regulations will no longer apply and new measures will replace them in this
experimental project. The new measures include:

a. Trying to establish a system for social organizations to register directly with the civil affairs
department instead of finding a competent business unit first.

b. Giving the Shenzhen civil affairs bureau the right to regulate foundations which are located in
Shenzhen but have business both inside and outside China.

c. Giving the Shenzhen civil affairs department the right to accept registration of social
organizations that have business throughout China (under the 1998 regulations national SOs are
required to register with the national civil affairs bureau).

Presumably some of the measures will be limited to trade associations and will not apply to all SOs.

The report further states that many scholars have commented favorably on this development, and
nearly all of them see it as an evidence of good progress with regard to SO regulation. It is the strongest
action so far that focuses on the reform of social organizations by break down the dual regulation system
that has been a severe drag on the development of social organizations, especially trade associations. Mr.
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Liu, director of Shenzhen civil affairs department, said “it is a glory for Shenzhen to attempt the reform,
which is surely a milestone,” because Shenzhen is the district that experienced the first wave of economic
reforms. If this experiment is a success, Shenzhen will be a “first” again, not in an economic field, but in a
political field.

Both parties to the agreement, the Ministry of Civil Affairs and the Shenzhen government are
confident with the experiment. If it is really success, as Mr. Liu hopes, the experience will be spread to all
of China, and it indeed can be said that it is a starting-point for political reform in China. See The South
Daily, available at http://epaper.nfdaily.cn/html/2009-07/28/content_6768085.htm.

Prof Wang Ming, in an article entitled “The Agreement on Carrying Forward Synthetic Reforms of
Civil Affairs Management System of SO’s Indicates a New View,” discusses the described above
developments as well as the particulars of the Agreement signed in Shenzhen. He also mentions that
Shenzhen is being encouraged to develop an incubator for SO’s and to set aside special funds for the
development of SO’s. (John Fitzgerald, the Ford Foundation Representative in China, mentioned during
a visit in June that Pudong District government in Shanghai has already dedicated a building to serve as
an SO incubator and there are discussions ongoing about the Haidian District government in Beijing
doing the same.)

Prof. Wang suggests several additional reforms that should be sought, including issues about
endowment maintenance and investment for foundations and strengthening support for SO’s and their
staff members. He believes that there is a need for significant need for training of SO staff. His paper is
available in Chinese at http://www.chinaassn.com/html/200984/20098414050250.html.

I1. CONCLUSION.

While all of these developments may not suggest that there will be a radical change in the legal landscape
for CSOs in China in the immediate future (certainly not until after October 1, 2009), they do show a
tendency toward moving forward, even if slowly. That is in fact what has been happening with regard to
the regulation of CSOs in China since 1978, as my research demonstrates. How soon greater progress
will be made remains to be seen; that progress is very much related to larger political developments in
Chinese society cannot be ignored.
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DiFFICULT TIMES AHEAD FOR CHARITIES IN INDIA

BY NOSHIR H. DADRAWALA

The Finance Act 2008 and the proposed New Direct Tax Code will have far reaching consequences on
charitable organizations in India.

However, first, let us have a look at the more recent Finance (No.2) Act 20009:

The Finance (No.2) Act, 2009 which is applicable with retrospective effect from April, 1 2009 will
have the following effect on charitable institutions in India.

I. DEFINITION OF 6 BARITABLE PURPOSEOD

The scope of Section 2 (15) of the Income Tax Act has been broadened. Prior to this amendment,
“Charitable purpose” included: “relief of the poor, education, medical relief and the advancement of any
other object of general public utility”.

Finance (No.2) Act 2009 has now added: “preservation of environment (including watersheds, forests
and wildlife) and preservation of monuments or places or objects of artistic or historic interest”.

Il. ANONYMOUS DONATIONS

Section 115BBC was introduced for the first time by the Finance Act 2006 to tax anonymous donations to
charitable organizations at the maximum marginal rate of 30%.

A degree of relief has been provided under the present amendment such that anonymous donations
aggregating up to 5% of the total income of the organization or a sum of rupees hundred thousand,
whichever is higher, will not be taxed.

Now coming to the Repercussions Of Finance Act 2008 W.E.F. April 1, 2009:

The Finance Act 2008 which has come into effect from April 1, 2009 has far reaching effect on
charitable organizations which have been established for a purpose other than relief of the poor, education
and medical relief.

The Finance Act, 2008 has excluded any trade, commerce or business related activity by any trust or
NGO having as its charitable purpose “the advancement of any other object of general public utility”.

Charitable organizations exclusively engaged in the field of education, medical relief and relief of
poor are NOT affected by this amendment.

With effect from 1st April 2009, income from trade, commerce or business of those NGOs which fall
under the fourth category of 'charitable purpose' (i.e. “the advancement of any other object of general
public utility”’), shall not be treated as charitable activity and the entire exemption of such Trust will be
lost.
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Consequently such organizations will not be eligible for any exemption under section 11 or other
provisions which provide exemptions towards charitable purpose. Even if the business activity of such an
organization is incidental, it will lose its charitable status.

There seems to be a belief among some accountants that only the business income of the organization
will become taxable at the rate of 30%. The fact is, if the organization is hit by this provision it will loose
its charitable status and the entire income will become taxable.

It is pertinent to note that this amendment prohibits “business activity” and NOT “profit making”. In
other words generating profit through charity shows, rent from property or conferences facilities, etc. is
permissible and valid.

However, the CBDT’s circular categorically denies incidental business or commercial activities such
as marketing products of the beneficiaries or greeting cards etc, on a regular basis.
Many experts are of the view that Consultancy income should not be considered as part of business or
commercial activity. ‘Consultancy’ is a professional exercise based on intellectual capital and expertise.

Going by the statute and various case laws, the following activities by charitable organizations
established for “the advancement of any other object of general public utility” would not be considered as
business income:

a. Income from Consultancy;

b. Income from rent (from immovable properties);

c. Income from conference halls and other such facilities;

d. Income from one time activities such as charity shows, etc;

e. Income from professional service related with expertise incidental to charitable work, etc.
And, now, finally, let’s take a quick look at the New Direct Tax Code 2009:

A new Direct Tax Code has been proposed by the government of India, for which a draft and a
discussion paper were recently released by the Union Finance Minister, Mr. Pranab Mukherjee.

The Direct Tax Code will replace the existing Income Tax Act that was enacted in 1961, which had
replaced an earlier legislation of 1922 enacted prior to the country’s independence. The government
intends to present the relevant bill during the winter session of parliament, after considering and
incorporating, if seen fit, the opinions on its provisions from the public. The government hopes it will
become law in 2011.

The new code will completely overhaul and simplify the existing tax proposals for not only individual
tax payers, but also corporate houses and foreign residents. The idea is to keep the provisions simple so
that even an average taxpayer can understand the language, than having to go to chartered accountants
and income tax practitioners. It will also introduce the concept of tax calculators.

The new code proposes to cut tax rates to bring in more people and companies under the tax net,
phase out profit-linked exemptions for companies and replace them with investment-linked incentives.
Business losses will be allowed to be carried forward indefinitely, while rules for capital gains and
mergers and acquisitions will be rationalized, according to the draft plan.
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The new code will also recast the powers of the Central Board of Direct Taxes, induce more
transparency in decision-making and tune it to tax boards of countries like the USA, Canada and Britain.

I11.EFFECT OF THE PROPOSED DIRECT TAX CODE ON CHARITIES IN INDIA

The draft Direct Tax Code was released by the Finance Minister on August 12, 2009 for comments. This
code seeks to replace the Income Tax Act, 1961. This proposed Code has raised several issues which will
have serious implications, especially for the Charitable / Non-Profit Sector.

Key Issues:

a.

Charitable organizations will not be allowed to carry forward unspent income from one financial
year to the next. If they do, they will have to cough up15% tax on the same! The same principle
will apply for multi-year grants — organizations will not be able to set aside or accumulate funds
for long-term projects. Income and expenditure will have to be accounted on cash basis only. In
particular, grant-making agencies based in India will be affected the most.

Though surplus of one year will be taxed, it may be difficult for the NPO to bring forward deficit
of a past year, and set it off against the surplus. Thus, if you spend borrowed money for a project,
you may end up paying tax when the grant is actually received next year.

Further restrictions are being placed on incidental business activities. For example, a charitable
organization selling greeting cards may be able to do so only if these are produced by the
beneficiaries.

Concept of ‘Charitable Purpose’ is proposed to be replaced by ‘permitted welfare activities’.

Approval under 35AC (100% deductibility for donors) will be discontinued. Charitable
organizations will be able to offer a maximum of 50% deductibility to their donors.

These changes are likely to come into play with effect from 1st April 2010.

On the positive side, NPOs will be able to invest surplus funds in share market or private banks. They
will also not be required to pay 30% tax on anonymous donations.

The finance ministry has uploaded on its website - www.finmin.nic.in the draft direct tax code, a
discussion paper, a comment on the code and what rating people would like to give to it.

All charitable organizations are requested to oppose some of these drastic changes in the New Tax
Code which will adversely affect charitable giving and charitable activities across India.

59



